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The Preface, | 


Midft the Readers of theſe 
Diſcourſes;fome not yer un- 
-* friendly may aske, perhaps, 
,.Quorſum hec, or Quorſum ſic? VVh 
have we a Tractate and Diſcourſe 
legal ? or, Why in Engliſh,and nog 
rather, in the Law-language > To 
whom, yea, alſo toothers,perhaps 
lefle inquiſitive,it will be,as I think 
2 thing not unpleaſing , to hear 
ſome reaſon rendred, why I have 
ſer my head and hands,to this 
4 worke1o little in uſe with thoſe 

ofour profeſſion; why alſoin Eng- 
liſh rather thenin the language, 
wherein our volumesrof Law are 
| for the moſt part,and well-nigh 
wholly written, 

Frit,for the matter,vr1z.my thus 
| Commenting. or making a tractate- 


upon a legall Theame. 
A 3 I 


I, 
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I have longe and ſtrpngly concei- 
ved that the.ntore Nobles, Gentle, 
men,and others,ſhall be acquainted 


« with the Law. of the Land, and the 


juſtnefſe,cquity, prudence and pro- 
vidence thereofgthe more they will 
love it and IS It;l[gpot; pulls cu- 
pido,the want of knowledge of it, 
cauſeth the lcanneſs of love tot, 
Thercfore to bringNobles andGen- 
tlemen into acquaintance with the 
Law, is a means as well to advance 
it1n their. eſtimation , as to advan» 
tage them by it, 

. L have long thoughtthat we who 
arethe Profcfiors of our Law,have 
been more wanting to it, than the 

Civilians and Canoniſts to theirs ; 

who have written very many vo- 
luimes : Spartam quam naw es, have 
exorna, Fath been ſaid of old, and 
ſhould be aflayed anew. 

More wanting than others before 
us-of our own Profeſſion have we 
alſo been, as I think : yer,As of old 
Britton,Glanwill,Brafton,bclides not 

; rrirecd 
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Printed,. Fleta and Inghaws,did lead * 
the way; {0 ſince, Maſter-Lttletor, 


and more lately , Sir Geymin Per- 
kins. Fitzherbert, Stanford, Cromp- 
ton, Lambert, Kitchtng, Str Henry 
French, Dalton, have trodden- this 
path ; ſoas it cannot be taxed with 
novelty or- fingulaticy. I mention 
not relates 'or Reportersof Judg- 
ments and Reſolutions,nor meer A- 
bridgers,nor Authors of Bookes of 
Entries, expreſſing torms of De- 
clarations ahd-Pleadings,..&c. Be 
cauſe theſe have: trodden- avother;, 


_ thovgh for the Students"and Pro- 


teſlors ofthe Law,a very profitable 


; :Thetax and increpation ®f our _ 4: 
ate learned , ahd judicious Sove- 


x 


5 Jam, 
in;his Pre- 


rangncyu n us theProfefſorsof the frce hb his 


7-36 | - | 4 Books a= » 
Engliſh aw.,as/being wholly _ cf: —_ To- 


felt addied '.to our own -private bacco, 


gainc and advantage, withneg1c& 64 
Ih  publike;had ſome ttong:'opera- 


10h upon. me, howſocver 'upon 0- 


thers;ſcrring for. divers years paſt 
Va, A 4 my 


Not. 
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my pen on work,eſpecially in Sum 
- mer vacations,upon divers particu- 


lar ſfubjes, whereof this is one and 
the firſt-born, ES 

Tothis 1 may adde the Crownes 
expectation of ſomewhat legal to 
be publiſhed and ſer forth from 
rime to time,as appcares by the ſpe- 
cial Patents ſuccefſiyely gramed, 


and renewed forthe ſole rating of 


Bookes of Law. There is one ſuch 
in force at this protons and ano- 
ther long hath been in remainder 


' andexpeRancie to take effet upon 


theexſpiration thereof, 

And now to adjoyne Sic to Her, 
wiz, the reaſon of my Engliſh-wri- 
ting,to that of my writing upon 4 


 Law-theme, Firſt,receive the'ſaid 


lateKings judgment touching both, 
expreſſba 1n ow of bs Cocker 
rinted, [Thus I wiſh, ſaith he,the 

L aw written in our. vulgar lan- 
guage; For now it is an old mixt 
and corrupt language,only under- 
ſtood by Lawyers, whereas —_ 
1UD- 
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| fubje& ought to underſtand the 
Law under which he lives, &c, 


Herein, Andrew Horn, one ſome- 


* 4 < It 
rime of our Profefſion, agreerth with robe ft Ju 


the ſaid late Kiug, ſaying, Abuſio eff 
les leges oveſque lowy encheſons, ne 
ext (cas & conus del touts+ It is 
an abuſe, ſaith he, that the Lawes 
with the grounds be not known by 
all; Ergo, to be in a tongue under- 
ſtood by all, - 
More plainly and fully doth that 


our both well-learned and well-dec- 


cended. Sir German, ing in- con- 
ſort with our ſaid late: {cientious 
King. For he firſt brings in the Do- 
&or of Divinine,ſaying that hence- 
forth he will rake more paines than 
before he had donezto know the 
Lawes of England; for that know- 


ledge is, Multum neceſſaria & Cleri- 
cs & Latcis imo omnibus in hoe vegno 


commor autibus, etiam in foro conſcien- 
tie. And this being in his firſt Book 
written in Latin ; after writing his 
ſecond Book in Engliſh, he expreſ- 


ſerh 


oY 


{tice. 


Lib, 1.Ec. 
" $e- 


% 
» 
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ſh tharhe ſo did/for this reaſ@n, 
wiz: To; the end* that it might be 
underſtood by "all. - 1 a 

Vhich of us hath nor heard:ir.gb=* 
jeed; that we the profeſſors of the 


. Law fecke to hide and: ſecret the. 


knowledge thereof under thardark 
and di language, wherein the 


, 
. - 


Law.isfor the moſt parc written; not 
that Lholdit any jul & 


excuſe for the 
neſcience or negligence of any,that 
our books-ate not inEngliſh. Since, 
firſt,it were caſte for any diligent &: 
inte|ligent man,{pecially ifacquains 
ied; withihe right: | French Langu« 
age;to underſtand. our broken or 


” brackiſh-Brenchin.a few dayes, Se 
_ condly, there:be both Staruresand 


meather law-books .in Engliſh, | 
wich; are ;neglefted by themoſt, 
Thirdlyzhoughcare hath beentakein. 
in Parhament in Ep. the: third's: 


_ time that wg! ſhould plead 
debat- 


that is;Aargue & cauſcs iEvg- 
liſb,which was oftendefired-by:ibe 
Nobles & Commons, till at laſkafs 


ſented, 


— = 


cy 5>,c2 0 > v FY WW OY WD £3 = a © 


" SY AS & WT 


The Preface. | 
ſented and enacted;and inQ. Marzes bdedegr 


timecare was taken, that the Com- in fine. 


miſſions of Puryeyours ſhould bein 
Engliſh,ro the end that all ſubjects 


from or of whom they would take, 
.might both ſce them to be perſons 
authoriſcd,and ſo alſo in what man- 
ner they are directed to uſe their 


Authority,accarding to thePrince's 
pious and princely care that his ſub- 
je&ts ſhould not be abuſed by hisOf- 
ficers : Yet for this Aﬀaire, of hav- 
ing all the Law-volumes ſpeake 
EngliſhyI have not heard nor read 


of any deſire-or endeavour in Parlt- 


ament. Fourthly, If che Annals and 
Reports were inEngliſh,they are ſo 


TIE with Debates about forms 
O 


Writs,Rerurnes, Pleadings, Eſ- 


ſoyenes, Imparlances, Proteftions, 
- , Vouchers, Ayd-priors,andCounter- 


pleas of both,and the like,as would 
calily diſtaſte and diſcourage any 
not intending to profeſſe and pra» 
Riſe the Law,from verfing much tn 
them,or paſhng through hem, Fans 

therc- 


. IO, 


IL I, 


therefore,asI think, would notmuch 
effe&rheexpreſſed defire. | 
The thing (in my judgment )fit 
and fruitfull ro produce that good 
cffe&t,would bey1o haveExtracts of 
materials of Law ; and that nor 
withour ſome good choice and ſe- 
letion, compoled in way. of Diſ- 
courſe, or Tratare expoſitory, and 
thar in Engliſh, 
 Tcannot well ſee or comprehend 
how any one legall part or Theme 
may be more uſcfull ro and for the 
generality of men, and conf cquently 
more generally expetible and wiſh- 
ed for,then the Office ofExecutors, 
For who almoſt is there,who either 
is not,or may not be an Executor or 
Adminiſtrator;or at leaſthath not,or 
may not havezto do with them,eithes 
to receive from them, or to pay to 
them debts or legacies ? Or, who is 
there above Forma pauperis,that may 
not be a teſtator Ks) y VWill-maker tO 
the gnidanceof whom, even inthe. 
choice of his executors, and contri- 
Vance 
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vance of his Will, ir cannot bur 
be material to know the office and 
duty , the right and intereſt, the 
power and authority of Execators;z 
yea,of each one Executor, where 
there bedivers; yea, to know who 
may be made an Executor , who 
not ; who can make one,who not; 
how he may be faſhioned,general- 
Jy or ſpecially;what ſhall come to 
him , what cannot be given from 
him yea, what goods or Chattels 
ſhall go from hum, though nor 


. given from him, Beſides,the know- 


edg for thoſe others pocatiing. of 
the ſafeſt Wards or locks for Ex- 
ecutors, Their Scl/a and Charybdss, 
and the beſt advantage for Credi- 
tors, &c. towards or againſt them, 
To me, conſidering what parts of 
Law were moſt behoveful to be 
communicated to all willing Rea- 
ders, none appeared which could 
challenge of this the precedence, 
and therefore 1 gave it tne firſt 
and leading place, Thus mine own 
'thoughts, 
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thoughts. Bur how far this dif- 


- .. courſe may be profitable to any, 


and to how many, al:orum ſit jud:- 
ciwn, How many know no more of 
theſe , than of the way of a Ship 
upon the Sea} L4 | 

- Laftly , Theſearenot intended 
for the Learned-of our Profeſſion, 
who have drawn,or can draw,out 
of the ſame Fountain which I did, 
and ſo need not my help ; bur for 
their ſakes who are not profeſſors 
of the Law: yer fo,as if any young 
Students may in any part reccive 
fruit by my labour , I ſhall nor 
grudge or repine art their fodoing, 


Bonn quo communi, eo melius, 


. Theenl of the Preface, 
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ow Starute how to be ſued to Extent by an Exce- 
ſou or, 149 


AN | Specialty, 


The Table, 
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Debts by Specialty , where-to be -yayd by a 


Executor, 166,167,1699204 
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67] Hibat ſhall be judged 4,good Hill. 4,5,6,10 : 

ar Wills of two fot wh which 1; the beſt, 9,10 F 
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01. Two Wills, where,and when to be proved.1 9 
74] What, and how many perſons may not make a 
xy Will, aud there as one thereof, and. who 


os) CL 20,21,22,24 
tf] How a Will once revoked , may again be 
ozfl revived, 35, 36 


\ "8 Waſt , ho (hall have as Aflion tn Waſt) 
and where, and when, 93) 1234,235 


fa: 237. 238 
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vr. . Covenant - 1 words, I8T 
97 Walt, Whes, how, and where an Executor 
an WY be ſaid t» commit \Waſt, and where 
98] - pot. 226,327 2285229,230,231 
Ba: ho ſhall be ſuable for (uch Walt, and bow, 
aud}. aud where, 231,232,233 
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the remedy to attain the ſame, 236, 
239,240,241,242z143z 
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EXECUTOR. 


= = 1 - things confiderable $3441 
KISS couching Executors, may '2 
WS all, in effeR; be reduced. 
BS | | to theſe three Heads, 
| © > "75 
1, Their Bong, 
2. Their Havng. 
---3. Their Dong, 
By thefirſt , I incend their Creanion , 
x Conſticution, with che incidents there- 
0; "By the ſecond, their intereſt, frdi- 
100, or poſſeſſion, . By the third, rhe 
managing and execution of their Office, 
his lat was, and is the thing principally 
: - > 12 


The Office of 


in my intention, and chief aim. of this 
Diſcoutte:; - bur-neceſfantty-it*mult have 
ſonte ans, ſonte' (ontrmirants, and 
ſothe -Confeguents 3 | a he that cravelleyh 
from Loydon to York, to ſpeak with F. S. 
muſt needs paſs by, and through other 
Towns and Villages, and ſpeak-with 
es other perſons in his Journey , and + 
rettp. .Tocome ticlt co theirſt ; there} + 
in we will conſider theſe (1x = 
a Ns 
| i 


a —_——.. 
—_— ” 
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will be fuch reliones rhas 


camot be wthoat the hw 


ſeveral kinds of Wills. 
2, How audin what Ds 

may be made and.crexted. 1 
3. How hemay bein puny yu md; df tc 
ferent from the general, Jaſbuncd; {nf for 
muted, or qualified,” - | DS 
4 W ho may make, or be made an Exc Wh 
'- tory who not” 71-1 BW! 


by What one _ give or beg \ ba 
30794 40 16m 


6, Hong 


an Executour, 
. 6. How a Will or Execmonr once wiade , 


'S 

e | - | merbe rnnmaie; and what ſhatl amouie 
id thereto viz, a Revocation total ot, pars 
h tral ; what to new publicatien, 

6. 

Js 

my T—_—_—_—— 7M 
1d - 

&- 


Of the Relation between @ Will j aud at 
Exentoy, 


| 


S tothe firſizthe very name 
of Executor purporte” lt 
1 general- one to -exe- 
cuce ſomewhat, -or to 

| whom the execution of 

=_ : ſomewhat 13 commited 
of Gedofended: In one particular there- 

'N fore; an Execoror of a Will mult needs be 
ſlich a'one ro whom the execution and per- 
ff formance of another man's Will afrec his 

Fdeach ig commended or commicred. Or 

Who 1sconftitured or authorized by the 

ME Wit-maker ro-do him that friendly office, 
1 Sence 1r-followerh neceſfarily > chat a 

"MEWi1t is the onely Bed where an Executour 
-:Acin be begonen or conceived ; for where 

"; AT B 2 no 


_ The Offce "of. + 

no Will 15,there can be'no Executor : and 

this 15 (@ corpicuous and evident to -e- 

very low capacity, that ir needs no proof 

or 1lluſtragzon, + - On the . other fide. , 

though much may be written 1n the name 

of a Will, many Legacies bequeathed,and 

many things appointedto be done , yerzf 

Plow.Com. no Executor be named, there is no Will ; 

185.ino0d. , - 

&  Darcie's £Or theſe two be ſorelative and recipro- || * 
caſe, ſo eX- cal 4.;,85 ,that” one.cannor be without the 'F : 
preſly fad. , EROS | . | 
other ; if no Will, no Executor; if no }} ; 
Executor, no Will. Yer here are rwo |} +; 
7 


Tetament» C.ytions to be affixed: 1, That a man's 
quaſs teſtatio « k 
ments. @@Mindl,, Wil, and Tnrent, touching the dif B x 
polion of his goods, being declared, Þ « 
although for want of naming 'an Executor f fe 
- be die inteſtate. ſo-as Adminiſtration is t2 
to -be-commirred , - yet for that, here 8 i 
not onely an inchoation , or--1nception of I [4 
a Teſtament, - bur ſo far aprogreflionÞ-ki 
therein, . as teſtatio ments, that 18, the ma*Þ] thi 
nifeſtation of che mind of the, party de 
ceaſed, and owner of goods : therefore 
this mind and intention of the Inceſtate, 
being nonfied and made known co the firy 
Judge, who is co commit Adminiſtration t41 
18 uſually annexed ( asI take it.) co thelfl of 
Leccers of Adminiſtration; and meet ſou} ig] 
be, fora dize&tion, for, and to the Addi 
IF miniftratorÞe:o: 


dil 


4 


an Executor. 


d | miniftrator;- aswell as roche * Will fully 
e-: | and/perfetly made;''but refuſed co be 
of | proved by the Executor , which is uſual, * 
» & Another Caution 15 'where'a man ſeized 
ne f 'of Land in Fee-{1mple;diſpoſerh the ſame, 
nd | dfpart thereof by'bis Will in wricing;this 
if |} Randeth good for the whole, or part, ac- 
1; | ccorditg'ito the! difference of the renure , 
ro- | although-no Executor benamed, So as the 
ne '|| party dyeth intefte, -and Adminiſtration 
no || isrobe commitrredy astouching his goods; 
wo || 'and yet bath aWill,as touching his Lands. 
n's | Thismay* ſcent firange ; but the reaſon 
diſ» | thereof isan AR of Patliamenr, inabling 
ed, | todilÞoſe of Land by Will in wricing;and 
uror | forthac,'Land'is nor properly Teſtamen- 
0.48 Þ Ury ; neither hach-che Executo:(if any be) 
e 18 £ any thing © do,or intermeddle therewith, 
n of U 'and therefore is-the making, or not ma- 
ſon king:of at1Executor, nothing perrinencto 
ma- -th&Evalidity, or invalidity of chis deviſe,or 
' de-{:diſpofirign of Lands by Will.$9 as chough 
efore whererhere is not T efftatio-mentss, there is 
tate, nor Teſtamentum ; yer may there be the 
o theF} firſt without the latter, *Having now ſeen 
Long Hat Bequeſts of Legacies, without making 
o the #Executors; doth nor amount ro a Will : 
F Let us now-confider, whether the ſole-ma- 
| King of Bxecutors, inthe name of a Will, 
rarorers: tn B 3 wich- 


Tum. Silv. 
fol. J2os b. 


1y nothing reſts ro be executed by the 


The Offce of 
without givipgany Legacy , or appoint 
ing any.rhing ro þe done by Executours. 
W r1ſay, this be, or amount unto 


; a Will, .ar . not, fince .here, upon the 


matrer,nothing is willed, and conſequent- 


Executcurs, whoſe office is, as hath-been 
ſaid, to execute the mind, will, and 1n- 
rent of their Teſtatour ; and , Vbz won eff 
teſtatio mentis, nou et Teſtamentums, (aith 
the Canonilts, For anſwer hereunto , con- 
feſſing that indeed to. be the office of an 
Executor ; I yet conceive confidently that 
in the cauſe above pur, there is a good 
Will,and as a Will ic is to,be proyed, and 
approved, for theſe reaſons, Firſt, for 
that the main part, and principal pare df 
an Executours office, and that whuch cor 
cerns rhe ſoul of a Teſtator (as our Books 
ſpeak ). is the payment of his Debts ; now 
who knows notthat the 'very waking 
an Executout is the conſtituting of ſuch! 
perſon who is to pay all Debts? and fat 
thar cauſe and end 1s principally to have 
and enjoy all the goods and chattels & 
the Teſtators, and all ſums of money. 4 
him owing: ſo as the naming of A. ani 
.B, Executours, 1s by implication a gif 
or donation unto them of all the good 
-| 


>» 6 Ih = 3.2 SYED EO PETTY ER RPE CC 


an Executour. 


and chattels, credics and perforatieſiateof 
| the Teftarour, and the laying upon” them 
0 | #h Obligationto Pay all his Debrs, and 
 '- making cheinſubjeRtro every man's aRi- 
LN on forthe fare, And if the- Law ſpeak 
thus tuch, firce ©n0d nectſ], ario [abimel- 
ny hoiuter nov decft, what need then the 
ny party expreſs it im his Will > If he had 
wilted more then this, as to Hive viven 
mY this or that in way of Leoacy , te had 
N-8 Heen netdful for tim ſo'ro have Tet dowh 
ay in his Wil; biirthere isno meer neceſ- 
bath firy chit every man ſhould give Leggcies 
4n his Will, the eftares of many will nor 
nd fo moterhen pay heir Debrs, nor often- 
$0Y times do ſo much; ſo as if they ſhould 
off Siveany Legacies, ir muſt be a"dead » 
Ny 3nd a void gift, - And ſuppoſea riath hath 
XY much tore , and imenderh all co his 
ov "Wife, Brother or Ser, or orher Friend, 
, ON bis Debts being by ſuch perſons paid, 
ca fince the very titking of the party Exe- 
fol 'cutour withour any more, amoimteth to 
avg thus much ; and efte&erh this; whic 
3 OF needech then more words > Freſtra fi: 
' 1 per plwra quod fiers poteſt per panciora 3 -as 
ns we often ſpeak touching legal paſſages , 

oY it is toſs to write four lnes, 
00 where two be ſufficient, Nor 1s teftatio 
| B 4 ments 


The. Office of 


ments hexe- wanting » ſince che Teſtatot 
hach made known, who ſhall have the Ad- 


miniſtration of his goods for paymenc of 


his debts : and ir is to be preſamed,he had 
no more ſpecial Will, finee he did not de- 
clare more, and lefthis Executors further 
. to have and te do, prowt lex poſtulat: And 
who can ſay, here is nothing to execute ? 


Isthe ſuing for >. and collefting of Debts || 


dye to the Teſtator, and paying of Debts 
by kim, nothing > Nay, 1t is, ## hoc vego- 
110y the wnuns neceſſarinm, Beſides, the 
making of an Executor is a defignment of 
a perſon to. be the 'Teſtaror's Aſhgn; to 


whom, and by whom, divers things may 


be fealible,by vertue of Covenants, Bonds, 
or other Aflurances ; as after, where we 
come-ro (hew how the Executor repre- 
fents the perſon of the Teſtator, will ap- 
pear, Alſo of one, who, as our Books of- 
ten ſpeak, 1s to diſpoſe the Teſtator's 
oods, for the beſt advancage of his ſoul ; 
| Pur inſtead of thar, ( fince as the Tree fal- 
leth,ſo it will.lye or reſt ) Iwillſay; asis 
moſt for the honour and reputation of the 
Teſtator, 


Fond 


©S 
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an Executor. 


Of the kinds of Wills, 


; | Ow Wills are of two kinds, or may 
be two ways made, :z,.' Either , j,,.c.r6. 

by wricing, or nuncupative , that is,” by £41. _ 
- words nor put in writing, during the Te- on; 6.4 
ſacor's life for after the Teſtator's death, brought toy 
s | this»verbal Will muſt be reduced to wri- 3, ys 
ts | ing, and have the Seal of the Ordinary,or {tor in bis 
o- | Judge Spiritual, thereco affixed ; and then wii in wri- 
xe || 1t 1s aseffeCtual,and of as good validity,as *"s: 
of } 2f it had been in writing in the Teftator's |, 
ro || life-time ; and ſo-doth rhe Common-Law +7. 5 #1; 
2y-f allow and approve thereof, LY 
ls, | Bur Ladviſe all co make Wil: by writing, © 
ve | and not to leave them to the doubrtul fide- 
e- | licy,or lippery memory of Witneſſes.For 
p- | as of Leaſes parol hath been ſaid , Thar 
f- £. hey be Leaſes perjured, or of perjury : ſo 
rs | of Wills patrol may be feared, Betfides » 
| ; | many times a man doth ſpeak and declare 
al- } this or that part of his #10, which his wife, 
31s | child,or friend, difſwading, he lerteth char 
he purpoſe and part of Fillto fall , and de- 

| partsfrom 1r.: yer Witneſſes wiſhing ic 

toſtand, will perhaps affirm it as parr of 

the Will. As for a Will-gifc, and diſpoſiti- 

on of Land of inherirance;if it be nor fully 

written 


Of 


-4 2s 


\ 


. The Office of 
Wwritter-before the death of the Teftatour, 
or done ſa far (at leaſt ) as concerns 
the diſpoſition of Lands, ir cannot be 
for that part made good by reducing to 


wrinng after his death, As for goods | 


and Chattels, ir may : yer if it bewrit- 


_ * - tenbefore the death of rhe Teftarour , if 


it be never brought to him; or read to 
him afcer the writing thereof , 1118s good 


5 Ed6,Dyer Enongh ; and chat nor one)y for Land, 


as the caſe reſolved in King Edw. 6, his 


. time was, butalſo for goods and Chartels, 
ſo as there be an Executor named 2 Bur 


whether ſhall we ſay, this is a Willnun- 
cupative or in writing > And fiirely , 1 


think thatrhis is a Will ih writing,and nor 


onely verbal, though it wat ſubſcribing ? 
for we know thar-many cannot write their 


names but onely marks, arid wharis that ? 
Nay, ſuppoſe vote want handsz'and caty 


not write ſo fruch as his name; yer doubt- 
eſs this man may make a -Will in Wile 
tine, ir being written by his dire&ion, 
as his Will which he dictated ; nor 1s the 
ſubſcribing of che narme'of the maker any 
eſſential parc.of a deed, much leſs of 2 
Will, which needs not ſealing, as a Deed 


' dpth. Now par we thecaſe onthe orhier 
fide, that many bequeſts , or Legaciesbe 


named 


[I——_ 
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an Executour, It 


mpamed ina Will,and many things expref- 

fed ro be done, 'and no Executor 1s named 

inthe Writing, onaly-by word of month 

:A. and B, be named Executors, This 

. Ithink confidently is'no WY in writing , 

bur nuncupartive onely, for that one efſen- 

tial patt of the Will, 2:z. making of Exe- 

cutors1s wanting an rhe writing, Nay , 

ce poinang of him Execucor, who i5s-na- 

medin a Note left with 4. B, is no ſuf- 

ficient making of. an Executor, ſaith rhe 

Summit, Andiof ſuch nuncupative Wills, 

Mr. Perkyns reaſonably ſaith, that ir pro-,,, ,...., 
perly hath place, when one ſuddenly ta- Sum./v. i. * 

enwirh ſickneſs violent , dares not ſtay reins 

the writing of bis Will , for fear of pre- nd ve « 
vencion' by death; and therefore prays Meme 
his Cucate and others to witneſs what his ww:  arte- 
Wilt is. . To this Will > not written, {57.7 Pt 
there muſt be ſeven Wineffes, and ſuch :'in4s # 
as come-not by chance, but are eſpecially £544 ne? 


called for that purpoſe, ſaith the Sww- wi. ©» 
aft. Id. fu 4 fo. 
oy 444+ b. 


*hat ſhall amount to p making one Executor) 
" or what words are requiſite thereunto. 


{JF Aving before madeto appear, thar 
-& 4tebeing of an Executour , isan eſ- 
ſencial 


The Office of « »- 
ſencial pare of a Will, -and-{@ de eſſe, and 
S notide bene eſſe; -onely:of:a Will and Te- 
RKament ; let us now fee, Ficlt, By-whac 
words ap -Executor; may: be ' made. .  Se- 

condly, De modo, in what manner it may 

be done, how the power and authoricy of 
Executors may be; limited and 'di- 

vided,  Asto the firt; chough one do 

expreſly by Will name or appoint any 6 

be. Execucor 3 yerif-by.any word Or Cit» 
cumlocution,. he recommend or:cortmit 

© one, . or More, the: charge | and-:athce 

which pertains to an Executor,. it ama 

ceth toas much, /as the grdaining of £o0- 

ficuting of him or them co-be-Executors : 

It A.B. be AsSif he declareby his Will; thar 4, B, 


him and D. Pay his debts,and/ otherwiſe ro diſpoſe ar 
bong upd his pleaſure, - or 1to that effe&t ; by this'is 
tobe diſpo- *% Pl reg om—_ Tcy 4s conc 
. fedfor his yed by the Judges in+the lare>Quetn's 
- 2 time, And long before thatzit th hetd, 
curor tor That 1t one do will onely, that. :4,"B; ſliall 
39 H.6.D3. have the Adminiſtration of goods; he is 
63.7 & ,g h&reby made Execuror : \ yea, intheſeid 
Elix, late Queen's time, one gtving divers.Le- 
21 H-6.6,7. oacies,and then appointing, thar his Debts 
&Legacies being paid; his wife {hold have 
the refadue of his-goods,/ (0 that ſhe purin 
| EG, ſecun 


made Exe» {hall have his g00ds afrer his death 50 


nx 1 © 6. 


4 S0& 4 


ow 
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az Bxccutor. 
ſecurity forihe petformance of his Will 3 


by this, withour more , was ſhe an Exe- 


cutour ,. 2s-Was held by three Juſtices. 
(Viz. ) Manwod,. Harger, and Mour 
ſon, 1. the Lord Dyer's abſence, And 
ſo alſo where. an Intane was made Exe- 
cutor, and A. and B, Overſeers,with this 
condirion, That they ſhould have the rule 
and diſpoſition of his goods, and pay 
and receipt of Debts, unto the full age of. 
the Infant ; by this were they heldto be 
Executors inthe mean time. And if A. be 


' made Executor; and the Teſtator after, in 


his Will; expreſleth that B, .ſhall admint- 
fer alſo with hm, and in aid of him 3 
here B.'is an Executor, as well as A. and 


"If A. refuſe, B. alone may prove the Will 


as Executor, notwithſtanding it be onely 
ſaid, he ſhall adminiſter with 4, and in 


 aidof him, Thus many ways, and by di- 
_ vers words of implication, -one may be 


made Execuror, al-hough not expreſly ſo 
named by the Will. Bur if A. be made an 
Executor, and B. a Co-adjuror, . without 
more, he is not by this an Executor with 
A.asin K. H, 6. lis time was held ; nor 
hathſuchCo-adjutor,orOverfeer,any pow- 
erto Adminiſter, or intermeddle, other- 
wiſe then to counſelperſwadezand adviſe; 
yet 


E4; | 
_2a1H.6,6. 
. 24 Ed.3. 
> F.Excc.131. 
29 E4d.3.39- 


The Office of 
yet I think he-may, and in Conſcience 


thould'ſo do; | And'if thar will, nor; pre<' 
vailto reRiftenegligence,or miſcarryings- 
mExecutors / * he (hall'wellperforo the 


ruth repoſed in him,” if he complainin 
rhe Spiritual Courr, or Courr of Conſci- 
ence; and it 1s reaſon, I think; that ſo do- 


Ms 


How an Ex entor , or hi Executirſhip,may 
be limited or qualified in ſpicial mannry 
drfferent from the gereral, 


Ow-ler us ſee how this making of an 

Z V-Executor may be ſpecially qualified ; 
and firft,rhe-time may be limited, when he 
ſhall firſt begin ro be Exe utor;; and rhat 
either certainly, or with ſome coMingens 
£y. Secondly, the creaton way be-con- 
dicional. Thirdly, ir may be parual ; or 
dividedly, and'notintirely, '-- ©.) +! 
As to the firſt, one. may-appoint 

F. S. to be his Executcur --a-year. oh 
more time- afrer his death; this19 820d. 
0 


2w$S upon juft cauſe, hts charges be. born 
Mr of rhe Teſtator's eſtare, or the Execu- 
tor's-purſe, whootherwiſe would not be | 


aq ww mn wn my, ow © oo www os .c a _ o. 


Of . 


an Executor, I; 


/ | Soalfoif:4: appomt B. his: Son to be his 
Executor ,| when he (hall, come co full Fide Grot- 
# a2e Mi ahd 10 'rche- mean time he dieth m- ay Plowd. 
r | teftare.” "Again, one may appoint the 4- 2nd B. 
{ | Bxecutorof eA. to be his Executor': and curors , bur 
chen..if he die before 4. he is inteſtate nor 5. ro in- 
- | until | 4; die. - This creation may alfo quing the 
1 | beconditionaly andthe condition may et- 1c 0: 4. 
{ || ther ,be precedent or ſubſequene, In the ;2 27.8. 5ve. 
- |. rimeof King, 6, one did name A.andB, »55- 
his Executors , and if they would not , j1,s, fo.6. 
take ir upon them, then C, and D:; ſhould 
be his Executors, and then there A.and 
x | B.rcefuſed, andche queſtion was , whe» 
/ | ther in Suir- againſt che Debtors cf the 
Teſtator, A. and B, ſhould joyn with C. 
and ,D, as where four Execvtors being 
| named, andtwo refuſe, and the other 
n | twoprovethe Will, yer- all four muſt 
5 | beamed in Suit againſt the Teſtarors 
& | Drebrots,' as was there admitted : but-11 
i | wie principal Caſe ic was reſolved, Thar 
» || the Suir Thould be onely inthe name of 
1-, | C:and D."for that che appointment -of 
or | hem Executors, if 4, and B, did re- 
' I fiſe, did imply}, thar:then they onely 
nt 101d de Execurors. And here al{ four 
d& | weremver made;nor-intended-to be Exe- 
o. || citors; but. and-Bupona condition ſub- 
Ve. ſequenc 


"* 


__—_— 


I6 


The Office of 
ſequent, rhax they ſhould not refuſe : -and 
E. and /D.. upon a condition preceden 

3. if A, and B, did refuſe. It is uſual 
co Make oneor more Executors;conditio- 
nally, chat they pur in ſecurity to. pay 
Legacies,. ory in general, to perform. the 
Will ; nor wa&it ever doubredzas Ithink,,, 


| 
| 
bur char chjs was good : yerT ſhould ad-, þ | 
viſe, thar ſuch condicion be plainly thus, | ; 
expreſſed, viz. eicher thus ; chat af J.S.;. fl ; 
do. pur in ſecurity, &c, by ſuch a day ,, ff 
chat chen he (hall be Execucor, elſe not:,, | 
Or thus, viz, ro make him Execucor:. | þ 
conditionally , that before he do admi- | 
niſter ( Funeral perhaps excepted) he | yi 
{hall pu in ſuch ſecurity 3 elſe, perhaps, | +; 
he being Executor, till the Condicion | R, 
broken, in that mean time he may. have, 


diſpoſed of all , or moſt part of che Te- 'I B, 
{tator's eltare, Inthelace Queen's time, | 


there was a Caſe remarkable co this pur- ll Be 

poſe : One Willed, that if his wife (uf- {Pg 

 fered F.Scoenjoy Black-Aere (being be-, tor: 

"2 +2 like part of a Joyncure ) for. three years », al 
ker Caſe, then ſhe ſhould be his Execuror , or elſe, Bhis 


A. B, ſhould : and the queſtion was in 

the Commun-Plegs , Whether, preſemlys. 

before the end of the three, years ,, the... 

were Executor ; or not, till fig ſbereg, 
c 


- 


4 , 
, 


2d, F6iror, <during her life, or during the mi- 


an Executor. 


che: Land "ro ' be enjoyed three years ; 
and it was held by all the Judzes, bur che 
Lord Anderſon, that he' was preſently 
Executor> unvl ſhe ſhould diſturb 5.S. 
&c, For upon thar done, ic was agreed, 
thar the Execurorſhip would » by verrue 
ofthe Condirion, bexransferred from the 
wifero 4. B. - But now quring theſe 
three years, mighr ſhe have diſpoſed of 
all-the goods of her hu<band ; yea, with- 
inone of rheſe three years, and leistime, 
andrhen have braken the Condition, and 
havelefr'ro A, B. a dry Executorſhip. 

\. Now to the third Poine, one way di- 
vide his Execuror's power three ways , 
viz, Really, Locally, or Temporally. 
Really chus% He way make A, his Exe- 
cutor for hits Place, and Houſhold-{iuft ; 
B, for his Sheep and Cartel; C. for his 


| Leaſes, and Srares, by exrenr ; D. for his 


Debts duc unco him ; and ſo divide che 
Power and Adminiſtration of his Execu- 
tors ac his pleaſure, He may divide them 
alſo,or their power Locally, viz, A. for 


of. 


19H 8 3, 


4 Hill 33 
El;z in Com. 
b, 


hisgoodsin Com, Buck, B. for thoſe in 32 H.8 Bro, 


Com, Oxon, and (" for thoſe in Com. Berk, 
bis: wife, oF any other'perſon to be Exe- 


C 3 nority 


VIy, 


 EHeway alſo divide themin time 3 vis, 


The Office of 
| notity of his Son, or ſo long. as the con- 
- .. tinues Widowzand afrer his Sowrs be Ex- 
ecutor.So of like limitations or diviſzens, 
either for time, place, of things, where» 
with they (hall interweddle.” Nay doubt- 
leſs; one may be made Executor: for one 
partieular thing onely , as rouching ſuch 

 - a Stature, or Bond, and no-more ; and 
thereof good uſe may be made; as Ithink 

. thus. Many have Bonds, Statures; and 
- Recognizances, for warrant y;/0r enmoy- 
ing of Land, or freeing ot ſaving hann- 

| leſs from incumbrances, in general, / of 
part'cular, - Now he which hath'chtſe, 
 ſellingthe Land, may by Lerrey of -At; 
rorny , lawfully aflign chem co the:party 


who buyeth che Land or Leaſe : bur this} | 


notwithſtanding, the incereftrremains in 
him who ſellerh , and by his” Qutlawry 
they may be forfeited, or by:himTeleaſe 
any Bond cothe contrary notwithſtanding; 
and if he die., the intereſt in Law will be 
Ho. ti not-1n, and go to his Executors, in the 
Law, when Names onely- Suit or Execution maybe 
obraince, ;, had and maintained. +4. 7 | 
 / Now thety ifthe Vendor ; | belideg al 
fignmenc, make, as to the Staturey: Re 
cogmizance, or. Obligation; onely:the Ve 


dee Executos : By this the incereft, . aftelſ:- 
_ > J . deat 


1- | death of che party, will be-in himaRually 
x- | and ceallytohis more ſafery, 'Fmoe none 
s, bur he can releaſe or diſcharge, nor any 
e- | - other nameneed tobe uſed roſue, orcake 
x | benefic thereof, But-Qxer, Ifthe Vet - 
ne fl dee, 'his Heirs and Afſgns, may be made 
ch}| Executors; fo as rhar ſecurity {hall go to 
nd 8 them one + afrer anocher, withour re- 
nk | \newed making of Executors; Thus if 
nd the party make no other Executor, he 
y- | -dyerh Inceftate, as co thereſt of his eſtare; 
m-F| and asto 119% nyt onely (hall have an 
ot} -Executor, and mult have a Wilk proved : 
ſell :Andin caſe: he do make another Will 
Af :forhiseftare reſidue , there muſt-be xwo 
rf} Wills proved. - Bur in the other caſe , 
this where by one onely Will; -6ne is Execu- 
-inf] tor, for one parrof the eſtate, and ay 
ry \| - 'ther fot anorner; chere beiftiy bar one Wi 
ed -| ro be provedy one proving 6 it ſufhicerh. 
ng  Andthongh in the premiſes of a Wilkews 
tbl be made Executors joytrly and. equally ; 
ary . yer chere may be a Proviſo, ther one fhaſl- ©» 
"bel nor meddhe, during the others life , fo as yy 
they ſhalſf be Executors ſucceſhyely 3 and 55-  - 
2 nocjointly : Andthus alſo to other pur- 
Rel poſes aforeſaid » a ſubſequenr Czuſe of 
er i Proviſe, may make the parcitionand divi- 
afitl}'- fron. of quthotiry, But if the Proviſo-or 
cali. C 4 clauſe 


an "Execttor. 


=o 


x29 H. 8.Dy 
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and moſtuſefully robe confidec'd of by us, 


The Office of 


clauſe {\ublequent, be meetrly contrary to- 


the premiſes,,..it will be void : as where 
two were made Executors, with a Proviſe, 
or Clauſe, rhat one of them ſhould nor 
Adminilter his goods, This was held 
void for . repugnancy, by Brudzel, and 
Englefield, Juſtices, Bur Fitzherbert, Ju- 
Rice,was of mind,thar it was not void,nor 
urtezly repugnant : - For the other might 
Joyn in Suirs, though not adminiſter, And 
Juſtice Shelly was of a third opinion, dif- 
ferent from all che reſt, w4z, That here 
was a repuygnancy; but the Jalt Clauſe 
ſhould. control the Premiſes; and {o thys 
one onely ſhould be Executor, 


Who may make an Executor. 


owe perſons may be unable co. make 
LF. Wills ; and conſequently Executors ; 
fox chat 1s all, one : whoſoever may make 
a Will,. may-make an Executor, There be 
nineteen ſeveral kinds of perſons unable , 
as.the Canomfts ſay, co make W ills; bur 
with many of them, we- will. not inger- 
meddle , becauſe we find no mention of 
them in our Law, The perſons-principally, 


ace either thedefeRtiye in underſtanding, 


as 
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a, Exectttor. 


2 Infants, Idiots, Lunaticks;and the likes: 

or defeRive in pdwer, or incereft ; as wo- 
men-covert,or married; petſons ourſawed, 
attainted , convit ; or excommunicare.' 

Some touch we will give of others; as Ali-: 

etis, Corporations, Villains, Monks, and 

Fryers. As for infants and women covert, 

becauſe much '1$ to be ſaid of each of 

them, 'and their Adminiſtrations, we will 

forbear to treat of them in this place ; but 
#fter,wilt doit of each ſeverally. ng 

- To begin with an Idior ; naturally hes, ,,._ ,, 
not able ro make a Will, as was reſolved fo 2044 
im the Spiritual Court ; becauſe hewancs 


. the tiſe of Reaſon, to conceive what it 1s 


fir for him ro will; nor doth the Common- 

Law oppd6ſe this,as I think. 

A Lunatick, baving Lacida imtervalla, 

thar is, ſComefeaſons of enjoying bis right 

mind, and freedotn from his Lutacy,may 

in thoſe cimes of his right mind make a 

Wi & Executors,elſe nor;for even one by 

ae or fickneſs, becomhi of nt ſane menwo- 

He,is unable to diſpoſe of lands or goods. 

"One deaf'ana dumb born , may make 7. j1u, 1; 
EfGrant ,"'(aich Mr. Perk, if. he have Perks. 5 
mderftanding, which is hard, ashe confeſ+ 5, _ 6. 
(erty, conſequently much more a' Wilf;; Fi4c 25 £4: 
but ity the tre of King Her, 8. it1s ou | _ wy 

, th @- 


1 
we 


The Office of 


23. 
28 E4.3-53- demurrer, Whether a Deed by ſuch, be. 
SE! > 069 or not, If buc mute» he may Wag- 
$4 Af 9-30. his Law, and atturn by ſigns, and ſo per” 
' P:5:atia 4: haps by ſigns declare bis Will. 44 Af. 


; Fount atr?'s 


' Caſe 


p.36. 


An Alienmay make, - or be an Execu- 
cor, ſo as he be Dot. an Alien enemys. for 
ſuch cannor ſue, as in the late Queen's 
tame was held : but there che doubt was , 
whether a Subje& of Spain were at- that 


time to be held an enemy , no war being. 
proclaimed. herween the Kingdomes , 
- thoygh hoſtility. exereiſed, 


. As {or perſons Artainted, Convidted » 7 
or Qut-lawed , it will be ſaid; that theſe 
can-have 'no goods of their own » and 


 . conſequently, thay can make no Wills, 


nor Executors.; and -it is not to be deny- 
ed, thatwefindir pleaded ſometimes by 


Executors that their Tefiators Rood 


out-Jawed, -. Bur firſt it is clear, that all 
and every, of theſe may have goods as 
Executots' to. others, which, neither are 
forfeired by Autainder, or Ouclawry, nor 


- . .. divelted by marriage orVilleinage. There- 
. fore as touching them ; 
- Feltaments, 


And that all theſe ſorts of 


. perſons may be Execurars, is alſo evidens. 


' Y | No alſo touching Villias Monks, and 


>» Fryers, 
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own uſes. And that one attainted of 


 Wherein it was long debared » Whether 


they might have pleaded, thar they were 
- never Execucors. Bur 1t tends to this , 


* him from whom they wetz raken ; for 32 hs. 3 3-4 


ned co'hiay and be might have taken © #* 7- 


an Exccutor. 
Dryers, who can have no goods to theit 


Felony, may have-an Executor, appears 
by the Caſe-in the lare Queen's time 


ſuch an Executor might maintain a Writ 
cf Error, or not, to reverſe the At- 
tainder of rhe Teſtator, And as for 0- 
ther OucAawries, the Plea thereof by 
the Executors , that their Teftator was , 
and dyed out-lawed, proves nor a nulli- 
ty of the Will, or Executorſhip : for then 


that no goods did, or could come to them 

for ſatisfaRtion of the Debrs, by reafon of 
Qut-lawry ; yer ic hath been delivered, 

not of ol onely i in many Books, but by 

ſome of lare, that Debts upon Contra@ , 

where che Defendanr may wage his Law, 29 M[.P. 
dre-noc forfeited 'by Ourawry, noe uſt 63: 49: Ha, 
eertain Damages for Treſpaſs in Battety, :;y. Þ. r5. 
or falſe Impriſonment, &c, . Q#er, Of 33 #5. 27 
breach of Coveriane, Bur goods: raken ?5.:.c<,12; 
away by a Treſpafler , may yet be: for- C* {+ 4. 
feiced by the: Actainder or Our-lawry of 754 6.47- 


that the property in righe- fill appertai- | #4 — th 


C 2 them 
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them again whereſoever, he found ;rhem 3: 
therefore the Adtion. for this, (hall no&- 
coine to his Executor , . but for the other - 
not forfeired, ic way. 

Whether an eines perſ an be: 
able to make a Will, or not, may: be ſome- 
doubt, fince'Keble denyerh tim abilicy co 
preſent to a Church; and 1n the very point 


—_— Sv. antiently > the opinion. of. Cazemſts hath : 
&,Te 


$) H.7.fer7 


firmative. 


Who may h Exetutor,1 more, 


 N excommunicate perſon. cannot : 


42 E.3-1, ſue 3 that is, proceed in Suir as Ex- 
ecutor, till he, be abſolved ; there being 
danger of Excommunication to. all char 
converſe wi.h him ; but this makes not a 
nufliry of his Execuro:ſhip » . Nor. QVEr= 


21H. 6.30, throws the Suit , but ltays To onely from 
Samealy E: proceeding)uncil abſolucion, Astor Per- . 


taint may be 


an }xecncor {ONS attain:ed,or outlawed,we have before -: 
by-pait. ſpokenaffirmarively,in way of proof, thar /. 
Poſer. de they may make Executors, for .conrinua--.: 
Fountain tjorrof the Executorſhip ; +ſa, of Aliens , -| 


But an Al- 


en Epcmv © and others before. Recuſanrs conviced-ar: () 


cannot ue the time of the death of any Teftazor, ate: 


as Excciitor . 
P. ...£15z, diſabled co be his Executors. 


-, \ v 


3 Facycap-3. Whether Corporations, . waving $ 


O7 


been Negative, but more lately grew Af 


* (v| 
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an Executour. 


of Eodbiſtine; of divets perſons,” may be 
mide Execurors,ornot'3 I doubr, Firſt, 
bechuſe*rhey cannor be Feoffees in cruſt to 
others uſe, Secondly, they are a body fra- 
med for a ſpecial purpoſe, Thirdly,they 
carinort come to prove a Will ; or, at leaſt, 
torake ary oarh as others do. 


What a man may grve, or diſpoſe, by his Will, 


Aving conſidered of the makers of 
Execurors by Will , and of them 

ſo made; © 'Lerus now confider, what by 
this Will may be diſpoſed, given, or be- 


queathed;/' And firſt, he who himſelf is 7,55:06.un- 
an'Executor, cannor by his Will give or _ Plow. 
bequeath toany other the Goods, Char- "> 53" 


tels, of Credits; he hath as Executor, the 

y nor being altered , for that he 
hacth'nex them properly as his own, orto 
tis own'uſe : onely he may makea conti- 
nuationy of the Executorſhip', and his 
Executor ſhall have them as Execucor to - 
the firſt Teſtaror, as was reſolved by the 


Judges-of both Benches , in the lare Hil.24. 
"| Quieen's time. 'And if he be Admini- ©*< 

+} Rracor,, -chE Bequeſt is then alſo void, nor o = ' 
+1} then will they go to his Executor , bur 
Fo 2 new” Adminiſtrator,; bur on his 


death- 


26 / The Office of | 

Dea-hed ; he may give them by Ward), 
Ax any time of Deed, though not by Will, Next, if 
he may ater 4 Man have Debcs owing to him» as many | 
the proper- have much , _it is conſiderable, whether: 
; by way of Bequeſt in his Will he can. 
o1yveaway, theſe to any from his Execy-- 
© $4449 tors, - And dobileſs, be cannot. effeciu- 
Where he afly 1n Law; they being not ſubje& ro Aſ-, 


Bequelt was 


to-cne of the ARNMENT UNEO any, EXCEPT the King. 56 
Executorsyit a8... if he give ſuch a Debt to A. and. 
_—_ > fach co B, yer; mit the: Suic for the? be; 
ther Execu- 1n-the name of the Executor 3 and fo alla; 
relcajent. WE Releaſe > or Acquitance forthem:; 

and not iB theirnames, ro whom the 'Be- 
If ſuffciem, queſt is, , But wheH they be received, if 
e's, _ there be no Debts copay , the Executor 
asf none. Qyght: to deliver them to the partys- £0 
| whom the Bequeſt is, and thereunto may 
41 7-3:P- be' compelled in Conrr of Canſciencey 
11 E4. 3- Orinthe Spiritual Court. - Therefore the 
4 3** Caſeofthe bequeathing money payable 
Where doth ypoN # Mortgage, is in this manner to be 
ts Jone" Wnderſtood ro be: goods! and not o her? 
Gran. Wiley as I take it. | He char js joipdy,with 
te1enee* any other, eſtated in Lands or Goods,ca 
joint T6 BING 00 Patt by his WF 1, bur all-waltfuts 
es in VIVC: but by Ay in his lifes. he may 


comm6n, diſpoſe of his part-3 andibe Afﬀignee may 


ſeveral 


- holding by Qiſpoſe of his moiety by Will; yeagcthough 
Grams, If 


a fo  , » rw ko 
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an Exccutour, 


kind of Te- 


1: | irb&@half an Horſe or Oxe , rhat cannot d2orber 


be divided. So of a Leaſe of Lands, Of nants in 
"| Tyches, or Grant of Goods to- two, Ha- conmen. 


| baidwm; one Moiety to the one, and the 
[| ofhier moiety co the other; each may 
-ive his moiety by Will, - But if one be 
-/ || poſleſſed, or eftared for years, by Leaſe, 
-/ | Wardfhip, or Extent, &c, in the righc 
+ | of his Wife, or have the next avoidance 
d. ofa Church in her right, he cannor by 
EI Will, give or bequeach any of theſe; but 
ds! notwithſtanding > chey will remain unto 
1; his Wife, upon his death : bur yer his gift, 
e- | o: Grare of chem , raking effeR, in his 
fl Þ life-time, would bind his wife, and carry 
ot. away the intereſt from her. Tf one be 
ro} Tenant for the lives of one, or more, ©- 
ay © thers ( as/ oft-times, men take Leaſes for 
© | ves of younger perſons than themſelves) 
the | this cannot be by Will diſpoſed of ; for 
that iris no Chattel, nor is it within the 
Sacutes of Wills, for that itisno (ate of 
Inkericance,, Therefore > ler the party 
lbok.co.convey it in his life-time , leſt ic 
toan Occupant, viz. him who firſt 
L.encer.. If ic be aneſtate in Lands he 
paſtetcher make Livery, have a Baigan 
Ind Sale incolled , or: Covenant to and 
(gned; tothe uſe of his Wife, om 
i $o 


The Office of © 


cerminable upon thoſe lives : Good it be 
by bargain, and ſale for years, if the ching 
be in Leaſe; that ſo without Inrollmenc,or 


Arturninenc, the Renr may paſc,elſe a bar-: 


'94in and (ale may be made for a'moneth, 
of ſuch like crime ; and chen a Releaſe or 
Grant of rhe Revecſion, in [tead of Live- 
ry and Seifin, Bur if a man have a Lealy 
for never ſo many years, determinable up- 

on life,or lives ; that is, if ſuch or ſuch hive* 

ſolong i ( which anskilled perſons call 4 

Leaſe for lives ) this State may well e- 

- nough be given, and diſpoſed by Will,be 

cauſe it is but a Chartel, If a man ſeized 

in Fee, or in Tail of Land, having Corrt 

Srowing upon it, and by his Will do give 

che Corn, and die beſore ſeverance, this is 

$.: M111, © $00d Bequeſt ; becauſe, the Corn ſhonld 
ca)-2. Vidus Ave gone ro the Executor; So'it is aFfo'of 
pojuntLeza- a-Parſon, touching his Glebe, and'a nan 
detibus,quan (Eized in the right of his wife,” or his wn 

&e alii;,Sc. ripht bur for life. ' Bur asfor Trees grows 

inguponche ground ; theſe can no other- 

wiſe be given by Will, then as the End it 

ſelf;upon which they grow,may be given * 
0 __ of whickt matrer, as'nor pertaining to the 

without gj= Office of Executors/' 13, How, and itt 

lad it fer, What manners Lands maybe piendy 
| 


Luer. I fthe 


Trees maay be 
(deviſed be 


* 


his bloud,ot make a Leaſe for years, &e- 


a= RR Ya 23. ts na 
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an B,xecutor, 


/- | Will, x.intend not.co treat in theſe Diſ- 
courſes, | 


- Of the R gvocatuan,and (, ountermand of 
Wills,and new Publication, 


Y 

r | | 
F Hs conſidered of the making of 
! . &- Wills and Executors , let us be- 
a! | fore we come to the Probat , Conſider of 
Revocation ; for..thar may take away 
+ the force of a Will rightly made. - A 
\/ | WU therefore having ewo parts , vs, 


'29 


Omne teſta« 
mentuy 


4 bception, which is.rhe making 5 and Con- morte con- 
nh ſuomation, which-is the death.of the Ter /#mm=rmr 


6 | faror,or maker of the Will,chere is power 
in him at any. time ,before death) to re- 
mT ks Gere he Will at his. pleaſure, 
a pa ſo of new-Publications ,, or Re-af- 
on | firmance of Will, an whole,or impart. As 
ys | erefore a WH, may be made by word z 
| {alſo may a-Will made .in-: writing 
Fade word revoked, ox diſanulled; for 

g every making of; a; later Will 1s a 
Counte:mand and: ſuppreſſion of: : the 
former Wills and fince;a Will may be 
Ride Nunzcupativelyy; 03 by ; word; and 
M2 I ſo 


yecthe pica- 
ding of it vy 
making a la» 
rer Will, 
Lib.Intra. 


er, we therefore of Revocations , bg 23. b. & 
« 4s 


14 Eljz, tothe Phavgh ,) entred inco the Land} 
Dy330,G and chis.awmaner of Revocation, by wo 
S onelf NF. * 


The Office of 
ſo by tnaking a verbal Will, one may 


revoke a written Will, Ir will cherewp- 


on follow, that one; by Word, may ex- 
preſs the alteration of his Mind thus far, 
that the Will by him- formerly made , 
ſhall nor land, but be revoked, and an- 
rulled ; and this will Rand, andbe effe- 
Rual; ſo as if he afcer die, withour ma- 
kingaty new Will, or new Publication, 
acl of the formet, hedyeth 
inteſtace, or withour Will, As a Will may 
be wholly revoked ; ſo alſo in part, - Here- 
abonr, a good reſolution was in a Kent: 

Cafe, where ane Ryete by his Will, 1h 
writing» did give ſome Gayel-kind Land 
ro one Harriſon and five days before 
© his death, ſaid, Mi the preſence of Wit- 
veſles, that this gift ſhould not (and, and 
that -he would alcer.ic, when he came 
home ; . defiting them ro bear wimneh 
of his Revocation, Now before he 
came:home, he was: killed by the ſail 
Harnſm , who cauſed the Will in 
writing t6:be proved; and after he'wai 
' arrainted and hanged for the mutther; 
and his Son, by the Onftome of * Ki, 
(viz.,the Father corhe Bough, and the Soh 


a 


an Executor. 


onely was held ſufficient ; although che 
Will, tm writing, were not cancelled , 

nor defaced. And the like Reſolution , 
for verbal Revocation , 1s implyed in che 
Caſe of Forſe, and Hembling ; : where it 


married woman , by word Counterman- +f*+5*- 
ging, - and Revoking her Will formerly 
made, when ſhe was a ſole, or unmarried © 

- w6man ; this was nor effectual, nor of 
force', by reaſory of her Coverenre, taking 

away he freedom of her Will. Hereby 

tis implyed, that another who hath tes, 

dom of Will, may, by word, ſufficiently 
'tevoke a Will in writing and (o Was it 

- fince alſo admitred in che Caſe berween 

Sir Edward Motntagne , and Jeoffries, Us eg 
; touching rhe Will of Sir Jo. Jeoffries : but Elix, 
there a difference was conceived, berwixt 
ſaying, # will revoke my Will (which one- 
rare preſſed a purpoſe, or intent, and 
therefore was no preſent Revocation ;) 
and ſaying, 14 revoke it » or, Tt ſhall 
whfland;or, My ir fhall have owp 
which nat rg the gift of tt by the Will. 
Ad 'as Wills ma Fbewholly, or mi part, 
:fevoked ; ſo may ts he Execurorthip 
;'of bne , or morez of the Execurors, and 


"__ the Will may and in all theother 


parts 


M.28.& 2 
being refolved z that a Feme Covert, Or rin Co lik, 


22 


The Office of 
parts, ſo as there be any one-Executor, 
or More, unrevoked; bur if all bz revo» 
ked, then the whole Will is revoked , 
becauſe no Will can Rand without Execu- 
tors : and this Revocation may be.by word 
onely,wichcut being expreſled in the will, 
or any other wricing, Bur I would withall 
to expreſs ſuch Revocation 1n the foot of 
the Will, or chat che name or names of che 


 Executor,or Executors, ſo revoked, be ex» 


punged, or blotted our of the Will 3 and 
char this be done in che preſence of ſome 
Witneſſes, to teſtific the act, and incent. of 
the Teftator. | 
Again, Revocations may. beby aCt in 


Law, as well asin fact, or by dire&t aud 
expreſs terms; as in the ſaid. Qaff of. 
CMonntagne, and. 7 eoffryes , whereLand '| 


mes i. being deviſed by Will, ard the Deviſar 
Dy. 74. & after making a Feoffmenc,, though there 


L047.” were ſome defeR inthe Livery, ro make. 


ic effeQtual ; or if he made a bargain and, 
lale, that. was never incolled, or granted,, 
the Revecſion, but no Atcurnment had} 
ſo asthe Land paſſed not; yetin all che(g! 


Caſes the Will or Gift of Land ({tgod ge- 


voked-. Bur.in caſe he had ongly-cor;, 
venanted, that he would have madeſughs 
an eſtate , and not done it; this was.held» f - 
ro 
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an Executor. 


r5be no Revocation, And ſo by ſome, 
in eaſe he do bur make a Leaſe, lzaving 
the Fee-hmple as- it was : Bur of this, 
QOnuere; And if a differerice may not 
be berwixt making a Leaſe for years , 
and a Leaſe forlife, which altererh che 
Free-hold. If a Leaſe for rwenty years be 

eathed to F., 5. and after che Teſta- 
ror maketh a Leaſe for fifreen years, re- 
ſerving a Rent, I take this to be no Re- 
vocarion of the Bequett ; bur if che Te- 
Rator afcer this Will made, raKe a new 
Leaſe for a longer rerm ; ſo as the former 
Leaſe is furrendred in Fat , or in Law ; 
this muſt needs be a Revocation of the 
Bequeſt , or atleaſt an Adnullation there- 
of ; and that alchough the Bequeſt were 
oenerally of his Leaſe, nor mentioning 
the number of years : for this which he 
now hath', 1s another Leaſe, and not thar 
which he had at the time of the making 
of the Will. So, if one. eive his black 
Gelding -by Will, and after, before his 
deach, he ſellerh, or giveth away 'that 
Hotſe > and buyeth another black one, 
this new gotren Horſe ſhall not paſs by 


the Wilt, becauſe it wasnor the Teſta- 

rots' at the time of making his Will. Sc 

uid, if the Crop inthe Burn be bequea- 
1 D 


thed, 


The Office of . 


thefinCRohr pang Ep PA PI RN Shs 
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d; 4 Fj is == Crop eh 
paſs by xbe Will,and the | canner, 
Again, as Revocation may be by alie- 


ration of the ſtareof che Deviſor, 19, the 
Land Deviſgd; {away icalo be by Al- 


reration.,; in ſomecaſe of che. .are:0r 


qualiry- of the perſon of the Devilor,.. As 
if a woman ſole make a Will, and after - 


take a husband, this without any more ; 
25.15 reſolved inthe ſaid Caſe of Forſe and 
Hembling, doth work 2 Revocation , _ 
Adnullazion of the Will : far. xhar 

it ſhould be ixrecoverable, firce ſhe” 


"pg Freedom of her Will,, cannot 


a&ually and direcily,make a Revocation , 
25. We before haye ſhewed... Bur norwich- 
Ganding her Will be. revoked ; yer incaſe 


” . ber husband before. or after marciage with 


'S made ro bne Weed, 
| tQ. Ronen} ir, Yee Caſe wen 


_ her,were bound or covenanted copeptform 


this woman's Will, if he, ſo do nor, by 
payment of the Legacies therein bequea- 
Ned, his Bond. or, Covenanc. will (tand 
200d, and be ſuitable aganlt .him. 3.,as 
Was adjudged roxking the Will of Rig 
beth Smaleman , ma þ l ken al 
DN Of mart 


an. 'Execittor. 
of alteration in che thee- ofthe: as 
perſots, which maRe# do Revotttion 
Wilt, &s if he beiozof ſound-r bor 
abilicy, make 4 Will; and after becomerh 
frantick, In this Caſe, this is no Revoca- 


*rion ; So a5 his Will ' Rands till his deach 


irrevocable, if he recover nor, Now bf a 


'Wilt revoked, there ay be a Reviver by 
a new Pubii cation; and t 


thereot,now.” 


Of rew Publitations, -* 


Aving ſhewed how a Will may be 

reyoked, andſo loſe its force; Her 

us now'fee how wichour making a new 
Will, thac ſo tevoked, ' may be revived, 
aii#fet on fooragain. And that is divers 


ways :*  Asfirſt,” by a Codical annexed 
after chetenmo'; as was reſolved bervyeen 


Berford,, and Barweeot , in the Kings 


Bench, Secondly, by adding any thing 
= the Will, 'or making a new Eyecu- 


Thirdly, by expreſs ſpeech, or 
Ny that ic ſhould Rind; 6r be his Will, 
a F conceive, wo have beeri the better 
Dn, inthefaid Caſe \of Montague , 

ys ; whertin yet was tuck 


br hel of Opinion, both "touehirig 


D 2 R&- 
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Elize'n bas 


TE» 


The:Offce'of :.> 
;ReydFatyon;arid new Publication; - I6-a 
manibaving:madeaformer:Will;do mak®© 


44 A7.9-36412tK67-5 Which is/more thena bare Revo” 


« Cation 2. yer if afterwatd lying,upon his 
.deaxh-bed: ,: and fpeechleſs ; borh theſe 
; Wills be: delivered tors” bis hand , -and 
: be zrequired: co-delivet to one , of. -his 
. Frignds; about. bim $-:tbat Wilk-which 

he would have toftand, aud, to\keep 1n 

his hands the other ; he thereupon dehve- 
reth.co the Miniſter, or other his Neigh- 
bours, the firſt made Will, retaining 'in 
his hands the later ,-as was done in the 

.time.of i; Edward the third; here the 

| former. Will, ! though made-void/many 

years before by/xhe- later, is. revived, 

, and ſhall ftand as theParve's Will. , Bir 

now. put the caſe, . thata'Bequeſtz at:the 

firſt} is void'; ' yat by publication-/efrer; it 
may be good a5 if one. give:to-Sarah 

- his Wife a piece. of Plate; or otherehing, 

and. hath no ſueh--Wife' at the time, | bur 

afcer /marryeth- one -of 4hat name > and 

, then;;publiſherh, his Will agiin ; now 

this ſhaſlbe a good: Bequeſt, So if one 

 Deviſe-Lands or:Goods, which one hath 

not; - If he after do purchaſe the ſame , 

.andthen ſay, that his-Will hefore- made 

ſhall Rand ,. or 'be:his* Wills Ic hall 

"y 1 be 


TR 


an Bxecutor. 


» be a good Will, and Bequeſt ; for this, in 
- effect, is'a new making: And though molt 
* 6f the-precedene Caſes be of: Revocation 
of purticular parts of the Will ,.., and nor 
»of the total: Yer ficſt,, Be. it confide- 
red , that that parr'ſo revoked, was, in 
effe&t, the ſubltance of the Wills: Next, 


-1tiseafily diſcerned,. .that if.ane. patr be 


revocable, 1o 1s another alſo, And thus 
Revocation may (pread-it/ſelf over the 
whote :' Nay , doubtleſs, the whole, 
"Undiflars, may be revoked » as well 
as ts ;/ even as +a Faggor-may' 
"be wArvedd incothe fire;as wel as fick 
'byftick;”” And as the YVelleities, or dif- 
poling parts of the Will, are: revoca- 
ble , - and revivable,” by new Paublicati- 
on' as aforeſaid z* ſo is alſo the conttitn- 


"tion: of Executors. As if one of the 


\Executors names. be ftricken out, and 
afcerwards a Stet be wricten 'over - his 
head-by: the Teſtator ,'-or by. hisap- 
-pointment , now /is he a revived Execu- 
tor. So if the  Teſtator. expreſs by 
-word, in the preſehce of Wirneſles, *that 
the parry” pur out, ſhall yert-be Execu- 
tori; bur -now 1; mean, where the Ex- 
>ecuror's name is not ſo'blotred our *, +bur 
/ithac-ig may--be-\-read / and' diſcerned: ; 
os | D 3 for 


'37 
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fox oye J, nothing ; LY 
1 re-afficmance (hould' x 
Ee loin ecutorſhip, .. thet\_muſt the Willbe 


- partly inwricing,and partly Nuncupatrue 
* "his name not being to be found in the 


wriegen Will. 


Ws 


tt. 
” — 
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CHAP, FL. 


Of the ſtare of thing $ inſtantly vp- 
on-rhe: Teſtator's Seach, be-- 
fore any Will proved, 


- of * . 
FY A —_ —\ 
{ _ = 
, 


_— —_ 


*  Here-wewill confider thefs's 1/' 
F ; | _— wwe v8 
Wibat is wrought by a gift of at cer> 
© (Ain and Hike Arche = 
the red Cows OC 
2, What by a Bequeſt ta an Exccator, ' 
3. What wevdigh bp a Hhget In the Wilt, to 
a Debtor, 


A. Os Dibtor , or (,Tedher, 


#1 Executor. © 
1a, 


A Srbiching OY vn the 
SOof a Chace, Teal or pexſonal; w 


+" the 


o Fey 
pe nw MIS i oc mp "—- w_ Ot 


an Executor, 39 


the Teſtator had in poſleſſion : notwith- 
fanding, char if the ſaid_Teſtaror had by 

his Deed of wricing,or but by word on| 
dearh-bed,or before,viveritheſe his goods, 

and died before they had bzen taken, he ,  , p. 
eo whom'they ſo were given, might have Ma.Dy. 116 
taken them ; yer in this caſe of giftby 7 03% F 
Will ; neither can the Legatee, viz, he to 95. & 96. 
whom they are bequeathed, eicher take 

them , or recover them from the Exe- 9f the fe- 
curorzor a ranger taking them by any ſuit C-.10. f.47- 
at the Law,for charhe hath nio propertyin giz , 
them 5 'yea; if: the Bequeſt be rohimſelf ?.ſc7rin.37. 
who is:made Executor, be it of Leaſe (11% 
Plate, Carrel>&c, They (hall nor veſt nor contra Port- 
ſettle in him as Legatee, bur as Execurors yu 59 
until expreſs,or implyed election : but he Sec more at 
is to have and take the ſame by way of Le- far,” x65 
gacy:And the reaſon.in both Caſes,is this, of che aflene 
vis." Thatths Law prefers debrs,and the on any,” 
ſatisfaRion of them before Legacies, and | 
ties Executors alſo to that rule ; and there- 

fore willtransfer nothing from, or out of 

the Executor, ritl he having conlidered of 

the Rate of the deb:s co be paid,& goods, 

out of which the ſante. are robe paid » 

ſhall find char ſafely this or thar Legacy 

may take effet, wichour making any de- 

Sl in woven of — » Ot. drawing 


4 upon 


mape , orloſs” as-a Wifter and there» 
pen thall aſſeneto ſuch Legagy,/ Thus? 

* powis the Law: taken ; bur: hererofore- 

.- 1, 6. 3, (0M Opinion hath run- orherwife, *1z,” 
Sf 1are, pei = Thidt he to whom any Bequeſt was made + 


haps, "ie of a thing known andcertain, mighr cake 


finzlcy, or 


ſudden vpi- it Without aby afſenrof the Executor 7 and 


nions > 47 cHhatwhen to che- Execucor, himſelf any-: 


a'{-> have 


fun that. Goods or Cartel; movable.or immovable;- 
ny ® 2 was bequeathed, in caſethere- were other»: 


Portman? 


Caſcy 'he Wiſe ſufficient goods » for ſatisfaction” of 
Pont was Jebts-' the ſame-(hould. inftantly upon the 


divers times 


argueds ard Teltator's death)» Withour any. Act or E-! 
nt" jeton by he Execuor, be rnd 
betore. - into,- and -unco him-in his own right, : as" 


a-Legacy-z and + not remain 4n-4um as 
To be Executor..  As'for. ſums. of maney be- 
Ee quearhed , or ſo rw-pch in Plate or: Rings, 
-” it isevidenc;, tharcbey wplt be had by.che 
delivery of the Executor : | Yer narh the 
Leggteeſuchan incerelt befgte. delivery, 
as thar dying before paymenc,.. it-will noc 
£0 to his Execurors, But, as I take 1t,no 


Pchpacſances whom any ching cxerainia! 
giver by . Will, can make any Gif or 
Grant. of It, before the Executor  haye" 


afſente&tohis having thereof: .Nor,pet- 


ig 7” —_— 


haps; willchs Execurors aſſent» after the: 


| 91+. ſome queſtion may be , Whether $o 


have ſuch relation, as to make 
coodalie Grant precedent 3 Why. ſo yer, 


{| more then an Atturnmens. of. a Leſ more 
which-is a like Aſent tothe Grant of a- 5 Mena» 


nother 2 And, Qzere, if by che Ouclawry 
of the Legatee, before the Executor's Aſ- 
ſencsthis thing bequeathed be forfeued, | 
If without juſt cauſe, an Executor will 
refuſe to alſenc,be is compellabſe by Law 


Sprcitual,,or Court of Conſcienge ; yer if 


Spiritual Court preſs ro do, where 1s jult 
cauſe to flay,a Prohubit lyeth, #t.credo;, for 


fince Executors Rand liable.co recovery of 


debts againſt them by Common-Law, it is 


: $ rcafor thar, Law .cnable them, to, keep 
wherewith co pay. And here yet note ſome 


ſeeming oppolition in the Law ; for where 
before great, difference, was (hewed. be» | 
tween a Deviſe or:Bequeſt, and a Gift or 
Alienation execuced '1n ones life-time: 
Yerthe Lord Dyer cepocts it, tobe reſol- 
ved, - That where a. Leaſe for years was 
made upon condicion , that the Leſſee 
ſhould nor alien in his life-timezthat yet a 
Bequeſtof this Leaſe by bis Will,” was 2 
breach of the:Condition, as being an alie- 
nation in-his hſe-time, 
3.;.Qt'a diſcharge by Will ro.a Deb- 


pe 


* © Debtor may pleaditin Bar, 
1 roquilerzer ing fortteryan alent ofidy 


The Office of 
perfeft, and make good this; 


the 
"nor 


Execacor. On the one fide, fincethis'ghn 
wirg, is a forgiving ;: for he to whom ity 
bequeathed; cannot otherwiſe hav hey 
bro of Retainer ;  it-may probably be 

| e here need: no ſuch afſene of the 
Executors, as in the Caſe where any 
thing isto be transferredzyFor here” 1s" 144 
ehet an exringuiſhment,: and an cxoners 
tion, then a paſſage of a Charrel, by wiy 
of Donatron, On the other fide xt 18 pros 
take that ic being but a Bequeſt,and ſ0g 
acy, fince Debrs are in Law and Cor 

ſcience! to be ſarished, before any-Legs 
eres, rhar therefore the owes havirg 
nor ſufficient otherwiſe toſatishe his Te 
Aator's debts, may ſne for this debr, and 
refuſe to ſuffer irto paſs away as a Legz 
'£y:" And $6 this opmion do Iencline; 4 
'beſ# For: Creditors; and ſatisfa@tion of 
'Debes is by Law reſpected , as an aft 
greacly concerning the Teſtatot's ſoul. By 
iome will , perhaps 3: make a- contrary 
Coubr, that although there be an aſſent 
_ the;Executors to this diſcharge z: yer 
"will nor amount to a legal Releaſe 3 fot 
| ag a __ arleaſt, if irbe by Specialty) 
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an Executor. - 43 
cannor be releafed, but:by Deed, and-2 
Willis noDecd + for a Seabisnot neceſfa> od 
thereunto, though it befirandiconve- jc. 
wie; wheretoT give this — chat 
8'Wilh, though ic be not properly and fe» 
gilly & Deed ; for ir may be good enongh 
withour Seal, which 1s an-efſentatpare 
ofa Dexd;'yet harh ic the force and effet 
fa Deed : for as aReleafe cannor be 
made bc by Deed ; ' ſo neither can an E- 
flace'or Intereſt, though burfor years , 'in 
Tithes, Advowſons, Commons, Fairs, and 
like things, be granted or aſfi;;,ned,- other- 
Wierhen by Deed ; yet itis clear, char 
fuch'a fare For years, in any of theſe, may 
 begiven by Will, as well as a Leaſe of 

Land:, which proves a Will ro have the 


2.6 » TSESTQEASESSETSRSDS 


forcgand effe&t of a Deed. 
3 EIT? 
as making a Debror,, or Creduor, Executor : 
- and fir Ft of the Debtor made Executor.. 
1 


pounds , ur H.7- 3H. 
"TAINSS. | y UPON 185.coner. 
death *7Firſt; it is cleat;thac the Debr of © #nty & 


Chake, 8 Ea 
B, to 732, 


The. Office f 


.B, to the Teftawor, ſandsin Law exting, 
andmay be. this making, of him BACCAOT 'beingiy 
mr dP Releaſe.in Law.: - 
ſhould ac- » -.. Therefore ler Credicss whe: [heed of 
countbelote paying thei Debtors Executgrs, And ygt 
Iy for it. doubcleſs ( me thinks ) ſuch 2 Debtor pace 
- ;Executor,. ſhould hold bimfelf refrained 
TI PER” .in Conſcience, from who odaSihes 
Plowd _ of , if {os che repin ) = = 
< Law wanttoſatisfie either Devr: gr ' 
— "j«- the Teltator.., And I doubt, Whethers 
2re-8 8.4 Court of Conſcience, may not! jultly f 
order, the Teſtagor being perhaps igritr 
ravr of this point in Law, that-this Deht 
ſhould be releaſed, by making the oy 
Execucor. | 
Though he. And: what is ſpoken of wating tt 
never admi- Debtor Executor, generally the ſanygys 
aeter- .. be underſtood of making anyone' of the 
$:. 11 H. 6, Debtors Executor, where. there be many 
3% joynt Debtors :and ſoalthough where: me 
gig. Executors be made ,} and. but one. df 
& 22. 52 themis Debtorco the Teſtacor z *for they 
Fever. .catnorſue without-making, him who: is the 
oy ag "debcor alſo.a plaintiff, which he cannocds 
TG by againſt himſelf, The like Law; touchiaþ 
all. againit Actions of Treſpaſs) or Account: Yet 
the pxeeu; Old, where one made his Bayliff one of bþ 
Treipaſſor. Executors ; rogether with 4. and B, "my 
=" brous 
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an Exccutor. 25 

brought an ARion of Account againſt the 
a] Bayliftin theirewo namesBnely:;” Juſtice 
\ | Herle held the Action well brought : _ 3E, 2.23; 
was inthe beginning of King Elward 
third'his cime'3-but the contrary hath bes aa, 
Hace reſolved. Some alſo have held, Thar te” «I 
though'in che life of cthns - Executor , who 

was a Dzbtor, he coutd not be ſued-:- yer | 
afcer his death , the ſurviving Execurors 3, Kee 1h 
mighrſue his Execucor,Buc that cannotbe, 

as4rake'it ;"for'thatthe debe was urterly 2 oy E. 4.3. 
exin; by the making of him Executor, as >- Lola 
iche-Teſtaror had releaſed ic to him; yea, 36 
though hisExecutor died before he did 
everadminiſter; or prove the Will, And 724: 
like extinguiſhmenc of the debr, if the | 
Creditor marty with one of the Executors mH, 4. 
of thedebror * yer was there an Aion of © $33+ 
debemaintained temp. Ed, 3. by che Huſ- 31B, 1-Firg, 
:band and Wife;againſt che Husband ; and tx. 82, 
-other Executors, upon an Obligation by 
teTeſtatorro the Wife, before hec mar- 

nave. But if a.debtor take Adminittration 

*f the-goods of his Creditor 3 this, me- 
thinks;{hould not diſcharge him, bur that 

this debt ſhould and as Afr i im his hand, 
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becauſe the Imeſtare did no att to free him 
from the deMe- b 
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- The Dir  Crdir made Ele - 

Hid faking of the Debre® Executo | þ 

AE: 7 and: king party; who doch (hould h 

10s 5 ll pay andbepas,; che Debr ; giverh khith | #4 
the julw#: chearly power to pay bimſelf before any f # 
Chiet Juſt. other, ifhis Debc be by Specialty, oru y 
H2235:2-o8 Record: Nay ſome have helds- 6 
zooks be of fo much of the godds of the Teſtaror ſhall k 
more $486 be akered 1 1ry property out of em 4 
iGo: -as Execuror, - into him as Creditor; R 
X47 .- how thatcanbe; Icammot ſee 1 For wi AM 
ther it ſhall be ſarisfied our &f the Lo 1 

See ic, * and Chattels, 'real or perſonal; whether = 
gy -, Ot of the'Cotn in the Barns',* Card 
Legacy of inthe Fields, 'Plare, or Houthold-fluff; % 
roche 5 Deb il ſome eleion made by >} 
cutor, | Debres; Executor, capnor- be known), iſ 9 
nor fhall-be effeAgd by amy, operatiany i 

'of Law', preventing rhe Exe-urors df -9 

Aion, 1 taking his fatisfaftion, oo n 

and how he witl,” For” certainly z as 4 
Executor bath ele&ion 10” pay whid n 

- 0:57. Ctedicorhe will firſt; ſohbilr heetedtim] © 
-oods 4- - £0: Pay and farisfie 'bimfelf 3, by with 
mount in al-patt of rhe Teftator's*-gobds he wilt. * 
thenthis YC, Perhaps, if rhere be ready money Al 
_—_ rhe Execucor's hands; there fball bean SN -F 


eration 


an Exegcutor. 47. 


ceracion of che property of ſo much there» 
of,.,45-a3 owing. by the Teltator cothe | 
Execucor, And if there come not to the Sz Fu 
hands of fuck Execucor, ſufficient ro- pay _— 


himſelf,. be may have an Action of Debts 8. 4.33- 
ggain{t che orher Execurors , or che 3350 #55 
Heir.,..as. by ſome hath been conceived : 2x £. 4-3 
Yerler it be well adviſed of, whecher, if | 
he.do Admuniſter at all ; and ſpecially, 
$16 pay himſelf any part; he have nor: 
thereby batred or diſabled his Suir, for che 
Reſidue, | Bur if herefuſero Adminiiety,,...s,.. 
x-all.,: it weze very unreaſonable , chat & n35.b. = 
he ſhould got be able to ſue che otherg%% 
Ex2cucors.; for ſo a Debtor mighr by ſub- can=« ay 
tilcy make his Creditor an Executor with he” 
others, and rake a courſe that his goods 
ſhould come onely ito the hands of choſe 
ahers ; {0: as the Creditor could nax 
Pay himſelf ; and conſequently,if he could 
+ bs Fi La 7s x > 
bus be tripped of his Debc by a lei 
-Laere, if be may bring che om 
the..name of the other Executors, onely 
theWult being proved in his name,as wall 
,3i0 the vames of che reſt ; or whether the 
Aion, (hall be brought in his name 
;Alſo.,,.and then he be. ſevered at his own 
Prayers 11 Bur. againſt the Heic, thete- is 


= 9 


=, 
£44 


_—_ 


= th EPS ES. 


Eat: IK 


- - 
SS 
—_— 


SW ESESSxS FS 


RR... . 
; nonee0 joyn wittfbim*; andnm 'may he ' 
1+ H. 4.21. UE, if he have not Adminifired as Execu* 
He any ile 20: this admirred, © rhat che Bond exrend 
the Heir be wothe Heir, which without expreſs words 
bexnd, andr Jock ot, though for the Exechor it bt 
ſubiciear Otherwiſe. a 64 43.54 bog 
22069, 5 . Thus having conſidered of the Fare of 
" things before, and without any Will pro- 
ved, or other a& done by Executors ; we' 
ſhould now come to the point ofthe proof; 
bat twothings, pertinent co it,arein order 


% 


CHAP. III. 
' 1, #hat maybe done by, or to an Execa- 
. © tor,before proving of the Hall. 
2, Of refuſal, and the things mcident 


ennto, | 


Before Probate, what may be done by, or i 
1 Execmtors, .- \, =” 


*/ 


"A Stothis, ic is clear, thar before 

2; proving of a Will by the Execuror, 
he. may ſeize and take inco his bands any 
of the g05ds of the Teftaror ; yea, eneet 
| into 
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an Executor. 49 


mto the houſe of the Heir (if not lecked) 
-{or0 do, and to take: the ſpecialties of 
debts; and generally he may do all things 
which-to the Office of an Executor per= 
*aineth (except only bringing of Actions, 
andproſecurion of Suits.) He may pay . . 
debrs,teceive debts, make Acquitrances,. \,. -*. 4, 
and Releaſes of Debrs, due to che Teſta- '3. They 
tor, and take Leaſes or Acquittanices of «they * 
cedts owing by the Teſtacor:yeazif before fuve the, | 
ſuch proving,the day occur for payffnent, the Seat of 
upon Bond made by, or tothe Teftator , *>< 9r4na- 
paymenc muſt be made to,or by this Exe- © 
eutor>though »o will be proved,upon like 
pain of forfeiture,as 1f the Will were pro- 
ved, Alſo,an Executor may before Probate, 
fell or give away any of the goods or cat- 
tels of the Teſtaror, And whereas the A- 
ſent of an Execurtor is neceſſary to the ſer- V9 =» 


ling and execution of a Legacy as before 


4; hath bin ſhewed.So as if one give me his 


waite Horſe, or black Cow, by Will, or 
any other well known thing > T cannor, 
after his death, take it, though I come 
where it 1s, but am puniſhable by Atioti 
of Treſpaſs, at the Executor s Suit , if he 
donot aſſent : yer an Execucor, before 
the Will proved, - may give his Aﬀent, 
and” ic will and good, - Yea, __ 
E S 


223 & 323 EB. 
Dy. 372+ 


Dy. in Plow. 
Com.:$1. 


Caſe ot 


Groisbrook & 


Fox, 
= 


"The Office of 


he die after any of cheſe- ats done-, the 
Will being never proved by him ; yer do 
theſe Adtsſo done, ſtand firm and good , 
as Itake it,  Yer( as I find ) an Execu- 
tor, Making his Will, and' dying before 
be had proved the Will cf his Teſtator, 
his Execvror may nor- prove both the 
Wills, and ſo Gs Executor to both 
the Teſtators. But in caſe the goods were 
after debts paidzbequeathed to the Execu- 
tor, his Executor may take Adminiltratt- 
on of the firſt Teftator's goods, -with the 


. Willannexed ; as by DoEtor Drwry was 


in the late Queen's time declared tobe 
the Law, and courſe of the Court Spirits 
rual,. ro which credie was given by-the 
Judges of our Law , and the Court of 
Star-Chamber : for though the Bpok do 
not mention it to have been in Stars 
Chamber , it is elſe-where ſo reported: 
Yea, an Executor, for goods of the Te- 
ſtarortaken from him , or a Treſpaſs 


done. upon the Leaſe-Land , or.-a Di 
ſtraining, or Impounding of Goods, - of 
Carrel , may mafncain, - before, the. Wall 
be proved, Actions of Treſpaſs, :or-Reple: 
2u,08 Detinue ;. for theſe Aﬀtiong ariſe up? 
pn the Executor's own Poſleſhon, © ! -» 


© ww 


Bat 
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an Executor. 


© But before the proving of a 'Will, an Ex- 


ecutor cannot'maincain a Suit, or Aion 
of Debr, or the like, And 'the ret- 
fon is ; for that therein he muſt ſhew 
forth the W1l proved > under the Seal 
ofthe Ordinary, And (ſo, as I take it, 
mult ic be > 1f he bring any AGtion for 
treſpaſs done » or goods raken in the 
Tettator's life-time; ſo as the Teftator 


- himſelf was intituled ro the Aﬀtion, and 


it grows not upon the Execurors poſleſ- 
fion, I find that an Executor granting 


to him came- from the Teftator ; the 
Grantee maintained a Qnare Impeait , 
wichoar ſhewing forth the Will : Bur che 
Executor himſelf might ſo have done, 
as of his own Poſſeſſion before the Will 
proved , and ſo without ſhewing it under 
the Seal of the Spiritual Courr, as well 
as Aﬀtions of Treſpaſs, or Replevrn ; for 
goods taken afcer the death of che Teſta- 
for : yer 1n the principal Cafe of Greyſ- 
brzok and Fox, which was an Aon of 


34 P, & M, 
= - DYy.l3 5+2, 
the next avoidance of a Church , which D. i Po. 
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Detinue by the Execuror, for goods taken *'*";o7 


or derained after che Teſtaror's death, 
the Plaintiff did ſhew forth the Will pro- 
ved, But that proves nor any neceſſity 
thereof ; or that, if the Will had nor been 
"I E 2 pro* 
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The Office of 
proved, 4t could be no hurt to ſhew it 
forth,, ſoupon his own Contra&t for the 
'Teſtator's goods, . as if the Executor ſell 
'Cattel;or other goods of the Teſtacor,be- 
'fore the Will proved, he may. fot the 
money payable, maintain 'an. Action for 
debt,before he have proved any Will:and 
itchis,and the Aion of Treſpaſs, there 
is no necefſity of naming him Executot, 
Alſo, on the otherfide, an Executor may 
well enough be ſued for debts of the Te- 
Rator,before che Will be proved ; for he 
may not by his own Act of delaying the 
Probate of the Willkeep off Suits, except 
he will refuſe in due manner, that ſo Ad- 
miniftracion being granted, there may be 
- ſome body ſuable by the Teſftator's Cre- 
ditors,fot debts by him owing, And the 
uſual Plea of che Defendant, to eftrange 
himſelf from the Teſtament, 1s to ſay; 
that he neither is Execuror, nor hath Ad- 
-mimiſtred as Executor, So as if he either 
be Executor De jure, or De fafto , by his 
own Ac of Adminiftringy} it ſufhceth. 


\ Of refuſal to prove the Will;aud therein of 
; eAdmnfſtration , fere-cluding | 
OE nc Ret 
| þ Ow touching rhis other point, fic to 
h be thought of, before we meddle 
: with the Probate, viz, Refuſal co prove ; 
| we will thereabourt conſider theſe ſeyeral 
> parts, viz, Firſt, how,and in what mavner 
þ Refuſal may, or n uſt be, Secondly, in 
y what Caſes, or in reſpe& of what Acts 
y one named. Executor, hath loſt, or derer- 
e | mined hisele&ion of Refulal, or Accep- 
e cance. Thirdly, of what effeR and opera- 
Nt tionthe Refuſal is;what difference,where 
.. allche Execucors-refuſe , and where but 
N ſome,or one of them, Fourthly,what rela- 
"X cion ir hach, 
he Now touching the firſt:the Ordinary , 
oe | before commiccing Adminiſtration, where 1x. ,, 14, 
i a Will is made, and Executors named , 
d- | ifhe know of it, muſt ſend out Proceſs ? ——_ 
er | againſt the Executors, ro come 1ny and Plow.Com. 
is | prove it ; and if they donor come, they **"* 
areto be excommunicate, Bur if they 
do come, if they, nor any of them , 
will prove, by reaſon of ſuch Refuſal, the: 
Ocdinary may commit Adminiſtration 3 
perhaps alſo, they may be appointed Exe- 
Cutors at a time future, and nor preſently, 
| E 3 Now 


The Office of 
Now refuſal cannor. be verbally , or by 


word; bur it muſt be by ſome AR entred 


9 Ed. 4-33-0r recorded inthe Spiritual Court, -. and 
Sce Pl.154-4 


FEDebret therefore mult be done. before ſome Judge 


made Exc- Snirirua), and nor before Neighbours 1n 
curor,ſue 


t- Ocdina. {0C Countrey ; for rhatis not effeQual, Yet 
ry for the Sir Ralph Rowlet, making the Lord Keeper 


Debr;z this 


Deb bis 2c:#, Catlin Chief-Juſtice, and tbe Ma- 


a refa(al of (fer of the Roll3, Executors 3 they wrote a 
the Exccu- 


torſhip, . Letter to the Ocdinary, that they could 


2.28 & 25 not attend the.Executorihip,and therefore 
El:, Inter | 


' Brooker & Wiſhed him to commic Adminiſtration , 


Corteryin ba« wht did ſo ; making every of their Re- |. 
£97, 


fuſals tobe recorded; and this was held 
good, Soas a Leaſe being by that Will be- 
queathed to Cathn,; and he; after this refu- 
{al encring and aſſigning ir to one, and the 
Adminittrator alligning ir to another ; it 
cawe 1n queſtion between them, Whecher 
had be(t right ; and judgment was given 
forthe Aſſignee of the Adminiltracor, ay 
gainlt Cathns Aſſhgree 3 whereas, if che 
Refuſal had been void, Catlin- had contir 
nued Executor, and ſo. his Title had been 
better, For, in caſe the Ordinary 'himſelf 
be made Executor, there ( ſaith the Book) 
954.4 33- he may refuſe, before his Commiſſary; 
calls hm and ſo was it there pleaded for the Arch- 


« ardinal of 
Camerbury, | \ « 
OH” cutor to Sir Fill.Oldballe. What 


Biſhop of Canterbury, who was made Exe- | 
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an ExCccutor, 


What ſhall be ſuch a 'medling, or Admi- 
. mitring by an Executor, that he cau- 


| nor refuſe after. 


A Sto the ſecond, where an Execuror 
SZ hath Adminittred ; he cannot af- 


terwards refuſe, becauſe he hath already 
accepted of the Executor{mip, and ſo de- 
termined his eletion : at leaſt, the Or- 
dinary ought not to accept of ſuch refu- 
ſal, burſhould compel him to rake upon 
him'the” Execurorſhip; as the Law was 
taken both in the time of Ed, 4. and of 
Queen Elizabeth: Yer if the Ordinary 
do admir one to refuſe, notwithſtand- 
ins chat he have Adminiſtred : this Ran- 


| deth good, asit ſeemerh, conceived by 


the- Judges, in the time of ery 6, For 


” there the Executor commanded one to 


cake goods of the Teltator, out of the 
hand; of F, $. who did accotdingly, and 
frerward the Execucor refuſed before 
the Ordinarv, and Adminiſtration was 
committed ro the |aid JT. 5, who broughe 
an Aion of Trefpaſs againſt the party 


_ ſotakipg the goods from him , and there 


E '4 20, 2” "I 


9 Fd.4. 47. 


Sellng Land 
as Fxecutor, 
1s Admin. 
Dyer in Caſe 
ot GretsHock 
& Fox. Pl. 


Cum. 280, b, 
Paſ.7.Eltt, 


36 Hen6, & 
7,8, 


56 . The Office of 
che Refuſal, and committing, Admigi- 
- tration were-admirred ro he good:ſo pers; 
* haps, Fattum valet, quod fiert non debiv1s, 
And ic well may be , that.the Ordinary 
did not know of che Execurtors ſuch inter- 
medling at therime,when he did admir of 
' *his Refuſal, After Refuſal, and Admini- 
tration commirred, the.Executor cannot | 
go back to prove the Will,, and aflume 
the Executorſhip : . bur if onely upon-the 
Execuror's making defaulc., to come in; 
upon Proceſs, to prove the Will, the Ad- 
miniſtcarion be commutred ; here-- rhe 
Exec#tor may yer, at, any ame afrer.,\ 
- cog and prove the Will,and ſo undo.the 
Adminifſtration;as was in the late Queens 
Mich,z7 time reſolved berween Bale and Baxter, 
—_ Bur what if after Refuſal, ſhall ap- 
pear tothe Ordinary, that the Executor * 
hath Adminiſtred before his Refuſal;ſo as 
had it been then known ,. the; Ordinary 
ſhould nor have admitred him to refuſe ; 
Whether row may he revoke his Adwi- 
niſtraczon ( for it 1s revokeable ) ana in- 
Boxel: Caſe force the Executor to. proceed. to..pro-. 
n Com. Bare vying of the Will ? And ſurely,me thinks; 
he may ; for that the Executor. by Ay 
miniſt;ing had determined his ele&tion,,; 
and accepted the office gf. Executorſbip.;! 
now 


«. 
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an Execttor. 


now he-c:nnor, both accept and refuſe. 
Beſides» we know, that Creditors may 
maintain their 'Suics* againſt him , ha- 
ving once Adminiſired; the Common- 
Plea to free himſelf, and ſhew that he 1s 
not the party ſuable for the Teſtator's 
debr, being, thac he neither is Executor , 
not” ever did} Adminiſter as Execntor ; 
wherefore he having adminiftred, it will 
befound againſt him, Now it 1s not Con- 

ruous, "that in the Spiritual Court there 
Frodld beno Executor ; and yet in the 
Courts of Weſiminſter, there ſhould be an 
i. |- Executor, But fince this poinc of Admi- 


e | niſtring is ſo marerial, to the point of be- 
's ing-admitred, or nor admirted to refuſe, 
r. | we will here confider,in this place, briefly 
J- what ſhall be ſaid co be an Adminiftrati- 
Yr | onby an Exetater,cetermining his eleft;- 
Ss | a,and diſabling his refuſal, and whar nor. 


y- | 1/Some will, perhaps, conceive, that the 
2&of rhe Executor,in the fore-mention'd 
. Caſe, where he onely commanded F.S..co 


n+ || take goods of rhe Teſtators ontof a'ftran- 
0; || gers hands, was no Adminiſtration;& ir is 
641 £Y trues' that in chat Book ir is paſſed in fi- 
v1 | knee, and nor expreſly ſaid ro he an Ad- 
2.9/1 Y minifiration, Burthe L.Dyer,in the Caſe 


of. Grezbrock and Fox , ſpeaking of thar 
WE. Caſe 


57 


A. bcing 

L xecutoi, 
did admint- 
fter, and 
yet would 
not prove 
the Will. B, 
took Adm:- 
niſtration 
and being 
{ucd tor 
debr, did 
plead the 
matrer ſupray 
ani was held 
a vood Pleaz 
and it was 
tyuund tor 
him befcre. 
Jult D:tho- 
ridze ad Ox. 
in a Stat. 2. 


Carol.Rex. . 


J2 H, 6,7« 


The Office of 


Caſe, ſaich expreſly, chat che Ocdinacy 

might there have rejected rhe  Executor's 

refuſal ; for ſaith he, when the Execu- 

cor had once intermedled; he ſhould nor 

TOY! have been ſuffered co refuſe 3 ſo as he 
17.& 23 Qoth clearly admir, thatito have been an 
E-4-5- Adminiſtration, And elſewhere it 1s 
held, That if an Executor rake goods of 

che Teſtator ». and convert them to his 

own uſe, this is an Adminiſtration ; yea, 

If he do but take them into his hands, day 
ſome,without converting of them : If the 

Wife take more Apparel of her own taen 

15 neceflaty, this is an Adminittrarion, as 

the Book admits : bur if by the afſenc, or 

| delivery of the Executar, it.is not, More 
22 Ed. 4.5. Clearly, if one doeitherpay debts of the 
26. 32 112 Teſtator,or receive debts,or make Acquit- 
31, s. . ances for them, or demand the Teltators 
:3E42,  debtsas Executor ; or give away goods, 
Exe<.91, Which were the Teſtators,: or deliver mor 
#29p 57" ney of the Teſtators for-Fees, about pro- 
8.7,8.:0 H. ving the Will, All theſe be full and clear 
7,4. 4.;. Adminiſtrations, as Executor.. Bur faith 
20 H.74t.5. Fitz-berbert, if he onely lay out his own 
" , money for Fees, this is no Adminilirae 
tion ; ſo ſaith Frowick,, If he pay Debi 

with his own money ; and if he doit 4? 

bout the Funerals, Bur ſome difference 

may 
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an Executor, 


may be berween Acts done by one named 


Executor;and by a ranger, vis, ro make 
him an -Executor -of his own wrong 3 
wheteof we (hall ſpeak after, rigt inthis 

lace. If one being ſued as Executor; rake 
upon himzand plead in Bar as an Execu- 
for ; this 15 an Adminiſtration, 


Of the force and effeft of Refwſal. 


S tothe third Point, ve, The force, 
or effe& of Refuſal, FirRtzit is clear 


9 Ed.4. 12, 
13. 33 H.6. 
31, 4s» 


that if there be but one Executor, ' and he - 


' doreſuſe, or being”many, if they do 


all refuſe , then is the party dead Inte- 
flate » and Admimiftrarion is to be com- 
mitred- wich the Will armexed, as is be- 
fore ſaid 5 norcan any afrer meddfe as 
Executors, Bur iti caſe there be divers 
Executors, v4, A.-B. and C.and A.onely 


refaſeihy | and the Will is proved by the Cookl.5.F.:8 


ethers » thete "A. continueth Execuror, 

withſtanding his refuſal ; ſo as he hill 
may releaſe Debts of the Teſtator, and 
Debts owing by the Teſtator may be re- 
leaſed ro him 3 yea, if Suit be to be had 


Cont.18E.2. 
Bro.8.37. * 


22 Ed.3.19. 
15 Ed. 3. 


Exec.$, 


byy*or againſt the Execurors, it ſhall not 4: Ed.3. f. 


be inthe name of B, and C, onely ; bur 4. 
aſo'muſt be'named as a Plaintiff, or De- 
(' fendantr, 


223e21 Ed,4+ 


* - 7 


."\ The.Offce of 
fendant,-elſe the,Action may , be over- 
throwp, For the Will being proved,. all 
the Exeeutors therein named ftand and 


. continue, Executors, notwichſtanding any 


EOS 


. of cheit Refuſal ; as it was reſolved in the 
latter end of the late Queens time,accor- 


ding to divers former Reſolutions. And 


| therefore this Exec#ter which hath refu- 


4* El. Co. 9. 
tol. $6» 37, 


ſed z may afterwards adminiſter ar his 
ple:ſure, and intermeddle with the goods 
as well as the others : yer, ſairh Brogk,, 


.Chief- Juſtice,after the death of his Com- 
| panion, he cannot ſo do ; but then the 


Executor of him who-proved, is onely.t6 


.adminifter, Qzod naveft Lex, There may 


4aand WF 

& Ma Dyer, 
169.C, 6, 

| contra 31 


E.4, 24524, 


be ſome difference berween Suits by Ex-. 
.ecntor's, and Suits againſt Exeeators ; for 
. when they themſelves ſuethey being pt1- 


vy to the Will, and having the cuſtody of 


1c muſt bring their Aion in the name of 


all the EXecutors, according to the Will, 


. but he thatisco bring 'an Aion againſt 


them, need nor, perhaps,. take notice of 
more E xecutors,then thoſe that have pro- 
ved. the Will, or otherwiſedo admin# 
ter: for.it is no good Plea for them 
ſelve;, in an Action againſt them, ro ſay; 
there.15 another Execmtor, withoutfaying 
alſo thar he hath adminiftreds. asir ſeem- 


eth. 


f — 2 


. he was never Erector, nor adminiftred 


. ward the fourth, 
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an Executour, 


ech by divers Books, Nay, one Book in 
the time of Hewry 8, goeth further, vz, 
That 1f the Suit be brought againſt all ; 
yet one of them not intermedling with 
the proving of the Will, may plead, that 


as Execator, By this 1t ſhould ſeem, rhar 

Executors refuſing ( I mean all of them , 

ſo as no Will is proved ) they inan Ati- 

on againſt them, may ſay, that they were 33 H.6- 38. 
never Executors; but,, me thinks, they 7.1 4/7;* 
ſhould not ſo plead, bur ſhew the ſpecial 27 4.5.11- 


per totam 


matter, as was done inthe time of Ed- 7,imm. 


As for relation, I will forbear to ſpeak, ,'x«. ,. ;4. 
till T come to proving ; for that Probate, Co. g-t. 36 
and Refuſal; Rand in the ſame ate, as 
rouching Relation, 


CT nn 


CHAP.IV. 
Of provmg Wills, 


Nx | Ow let us ſee, touching tne Probate 
of Wills, what is conſiderable ; and 
therein, of cheſe three or four parts ; 

-'1, Where, and before whom, and how the 


oof mmſt be. Z 
PF 2. What 


The Office of 


2, What ſhall be Bona notabilia» to 1ar;- 
. #{e zo Probate, 

3. What force or validity,cither 4 right or 

erroneous Probate hath, 

4. What relation either Probate, or Re- 

fuſal, hath, 

As rouching the firſt Point, wiz, "How, 
and where,and before whom, Wills are to 
be proved, briefly thus ; 

'The proving is in the Spiritual Court? 
yer in ſome Mannors, by Preſcription, 
Wills are to be proved before the Stew- 
ard, though no Lands thereby paſs, as ap- 
pears by divers Books: and in the Mannof 


*&* of Maunsfidld is this Preſcription ;and ih 
others, whereof Tremaile was Steward ini 
King Richard the third his rime, as he de- 
clared. And the like 1 may tell' of my 
own knowledge, rouching the Mannors of 
_ and Caverſham, i in the ' County of 

ord, where 1 have ke wo the Coutts for 


the Lord Vicount alli 
in preſent, and frequent uſe, And itis 
ſaid by the Judges,in the time of King H, 
7. Thar this provirg of Wills in'the Coutt 


Spiritual, 1s nor ancient, bor of later ime, 


Yea, it is acknowledged by Limvod; che 
- Dean of che Arches, that it perrains not co 


che Spugirual Court of common right ; nor 
is 


rd,and found it - 


, © ©” ym, At Ak cw Ou _wwoqaennt . 


my 
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an Executour, 
iz ſo in uſe in other Kingdoms. The-teaſon 


63 


why the Law of England hath herein given,,,,, c, 


way to the-Ordinary,a nd Court Spititu- 279. 


al, is ſaid by Walſh in Grersbrook and Foxes 
Caſe> to be the piety and integrity, which 
is preſumed to be in thoſe of char FunRi- 
on, having charge of ſouls. Indeed they 
are, as it ſeems to me, Executors of the 
New Teſtament , or laſt Will and Tefta- 
ment of Jeſus Chriſt ; whereby great Le- 
oacies and Gifts are given to men, and by 
Paſtors tro be diſpenſed and diftribured : 


of which Diſtributers, ir 1s required, as 


St, Panl faith, T hat they be found Faithful, * Cor, 4-1. 


And happy are they, who with him can 

lead, Plene Adminiſtravity viz, Thatthey 
a fully Adminiſtred, as he did ; much 
depending thereupon, v:z., God's honours 
the bleſſivg, proſperity, and ſafery of the 
Country, the Pie y, Juſtice, Conſcience , 
Contencarion, and Salvation of men, As 
for Wills proved in London and Oxford , 
before the Major, that is, onely in reſpe& 
ofthe Burgages within thoſe places devi- 
able ;but.chey were to be proved alſo be- 
foxe the. Ordinaries, in reſpe& of the 
g00ds, and: there onely where no Landz 
we bequeathed, 

1:The provipgthen is to be _— = 

T cal* 


20, 27, 


64. 


Vide fol. . 
Bona Netab ; 
both in 
«Canterbury » 
and Tork. 


Canon 9249 
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Ocdinary, General,Particular,or Special. 
By GenerabI mean, the Metropolitan, or 


; Arch-Bithop, before whom 1t is to 'be 


proved 5; incaſe the Teſtator havegoods 
valusble, called Boza Notabilia,in diveis 
Diocefſe;»whereof he is Superior, 


Of Bona Notabilia, 
V C 7 Hit ſhall be ſaid co: be Bona n- 


tabilia, 18 conſiderable 5 for 
thereabour hath been much diverſity of 
inion : Some holding, that they muſt 
be- of forty ſhillings value ; ſome five 
pound ; fome ten pound ; yea, ſome that 


the value of a penny ſufhceth to draw it 


ro the Arch-Biſhop, from the parcicult 
Biſhop, Bur chat difference of opinion 1 
conceiveto be now cleared, by a Canon 
made in the. firſt year of King Charles 
his Reign, at a Convocation: then held # 


wheteby it is eltabliſhed, that five pound 


ſhall be che ſum or value of Bana Notats- 
lia; yet therein is this Proviſo, that where 
by Compoſitionor Cuſtom in any Dio- 
ceſles, Boria Notabilia are rated at any 
oreater ſum ». the ſame ſhall continue not 
altered, Ir is likewiſe thereby provided 
thatif any man dye in /tmerey; vis; if his 


oy 


Jour* 
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\ Joug ay. or cravel, _ which he 
then hach abouc him, (ha{l* fot cauſe char 
Adminiftration ſhalt be commicted, or 
.the Will proved before the Metropoli- 
tan, 

Having conſidered of the value : now 
another Poinc ob(crvable,is, what things 
ſhall be ſaid ro be Bona Notabilia, And 
as cothar, Debts owing ro the Teſtator , 
Te, Bona Nitabilia, as well as Goods 

- | inpoſſeſſion, their value being anſwer- 
£ | able : yer, I think, if the Penal ſam of che 
+ | Bond be but five pound,for payment of a 
E 
It 


els Sum, although the Bond be forfei- 
ted; yer in che Spiricual Coutr, where re- 
ſpedt ro- Conſcience ſuppreſſerh the f:- 
youring of Executors ; this will nor be 
taken to be, Bona Norabilia, v1z,. of five 
pound value, alchough in Law. the whole 
Penal Sum be a duty, Bur if che Debc 
be five pound, or more, though ir be 
deſperate, or due fromthe King, againſt 
whom no Suir can be, but onely by Pe- 
tition + yer this will Rand ns as Bona 
Natabihe, as I take ir, in the Court Spin 
fitual ; chough chereabour I car bur con- 
jBure.ince che Rules of qur Law deter- 
gune itnor, - And this Point , rouching 
as ings being —_— I find deds- 


red 


66 The. Offce of 
2zklz, redinthe late Queen's rime, but not; re- 
| ſolved,ſo far as ] find: Bur. there Pops 
ham ac the Bar urged char no debr hould 

be Bona Noabil.s - and if it ſhould, yer 

not ſuch 3; for which no remedy by Suir,as 


in chat.Caſe,the Queen being debtor, Yer 


a further Queſtion Local,, 1s touching 
thele'debrs, ocr.chingz in Action, 10 what 

Place , or Dioceſs, they (ball be ſaid:ro 

| be , a3 Bona Notabilia, viz, Whether 4n 
Goods con- the place where ihe debtors be, or where 


faderablec, or , s I TY. 
<on{puous, the Obligarions, or other Specialties be, 


And as to this the Law hath beer-caker » ' 


Thar becauſe che perſons of the Debtors 

b: moveable,paſlam and tranfitory; thgre- 

toe theſe debts ſhall be ſaid ro be , {and 

ro mike, Bona Notabilia, where the Bonds, 

- or other Specialcies be,. and not whe:e the 

debrors inhabic and dwell : ang: {0. was 6 

not long (ince conceived by JuſticeWalms 

ſez, and Juſtice Beaumont, in one Trey 

Hil. 19 Eliz. 2va's Cale, no other coniradicing.1t, 
Me ani Heeintherefore,many are miliaken, wha 
1, £1z Dy. onely 1n reſpect chat the perſons of .the 
$ 05s D:btxs do dwell in. foreign: Diaceſlesy 
orher then the places of the dearth of : he 

Teftator, or where his orher goods were, 


do take Adminiſtration. in, che Precoger 


tive Court, though the Specialties m—_— 
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an Executor. 
ned where the party dyed, of his g00ds 
reſidue, were. Bur in caſe the debts be 
onely by Contra , without Specialty , 
then indeed they are to be eſteemed Bos 
Notabilia there, and in thar place where 
cheDebror 15,25 the ſaid Judges well con- 
ceived the difference, Burt in caſe Land 
be given to Execntors for payment of 


' Debts or Legacies, this ſhall be nor Bona 


Nonabiba,as I rake ir,xhough it be Aſſets, 


Of the validity, aud invalidit 1of 
Provates, 


\ Srothe third Point, we will fi; 
ſee of what validity an erroneous 

proof 1s, and thereabour we ſhall find 
this difference : admitring that one hath 
not Bona Notabilia in divers Dioceſles ; 
loas of right, the'proving of the Will ap- 
pertainerh not ro the Metropobitan, and 
yet the Will is proved before him ; this 
1snot meerly void, bur ſtands in force till 
ic be reverſed by ſome Sentence uponAp- 
peal, as was refolved berween Year and 
Jeofrjes, inthe late Queens time. Bur 
on the other fide, in caſe one have Bone 
Nv: abilia, in.diversDioceſtes ; or a pecu- 
har; and #Dioceſs ; and yer the Will is 
F 2 pits 


E7 


22 Els, 
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proved: before the particular Biſhop, 


within whoſe Dioceſs part of the goods 


are ; this is weerly and utterly void, with- 
our any reverſal, Soalſo of proving in 
ſome peculiar, And in caſe one have, Bo- 
na Notabilia, both inthe Dioceſs of { av 
terbury, andiin the Dioceſs of Nork; the 
Will muſt be proved, either before both 
Metropolitans, if within each of their Ju- 
riſdi&on; there be, Bova Notabilia, in di- 
vers Dioceſles ; or elle, as I cake it, if 
there ſobe not jn any of the places, then 
before the particular Biſhops in thoſe ſe- 
veral Diocefles where the goodsare, Or, 
if within the one Juriſdiftion Metropol- 
tan,the Teſtator had goods in divers Dio- 
ceſſes, andin the orher, but in one Dio- 
ceſs ; theninthe one place 1s the Will to 
be proved before the Arch-Biſhop; and 
inthe other place » before the particular 
Biſhop, as I conceive, Ando alſo of 
peculiar Juriſdictions, And in ſome 
. places Arch-Deacons have peculiar, or 
JuriſdiRion ordinary, and power to take 
Probates of Wills, and grant Adminiſtra- 


tions, But where any like error,or miſpro- 


. ving 1*31n theſe reſpeRts, it 18 Cauſe of re- 

verſal, or of nullity. according to the for- 

mer difference ; ſo alſoz if there be on 
ho 
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- Mination of Wirneſles, yer may it in the 


an Executor. v9 
hood in the proof, were it Commun for- 
mazthat is;withour Witneſles, or by exa- 


Spiritgal Coutr be undone ; if eicher. di- 
proof can be made, or proof of revocati- 
on of that Will once made) or of the ma» 
king of a latrer, _ 
Now, yet admitting the Will crue and 
right, and alſo rightly proved ; ler us yer 
ſee the force and (trengrh of the proof, or 
Will ſo proved. I: being under the Seal of 
the Ordinary , cannot be denyed, ſaith 
one Book, to wit, Whether this thewed 
forth, bea Will proved, or nots no, 
though the Proof be bur indorſed on the 
back, vx, that ir.is ſo proved, ſaith che 
Book, ButnotwichRanding the Defen» s £4.4. 47. 
dantfſo ſued, may deny that the Plaintiff |; men 
is Executor,as not being concluded, nor 
eſtopped by the Probate ſo to ſay. And 
reaſon is, becauſe the Seal of the Or- 
inary isbur matrer in Fat, and not mat- 
ter of Record : nor are the Sentences of a 
Divotce, and the like, in- the Spiritual ;z,: _ 
Court, Judgments,or matters of Record 3 333-29. 1 
as bach been often held, J1s 


FF, oe 
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Of the Relation of Probate ,avd Refuſal, 


' & Sfor this laſt Point, both the Pro- 
Plor.Com, of, Þ VIDS and the Refuſal, ſhall have Re- 
261-2. 233+ lation to the death of the Teſtator, as [ 
take it,to divers purpoſes. So asto the 
Proving, ſaith the L. Dyer expreſly and 
confidently,in Grezsbrook.and Foxes caſe; 
and the reſolution alſo of the Caſe proves 
it. For there Adminiſtration being com- 
mitted. before any Will proved, or noti- 
fied rothe Otdinary, as ic ſhould ſeem, 
the Adminiſtrator ſold ſome of the goods 
co F.S. and after the Executors ( proving 
tae Will ) brought an Action of Detmue 
for thoſe goods againlt F.S, who pleaded 
this Adminiſtration and Sale ; and there- 
upon the Executor demurred, and Judg- 
ment was given for him ; as having by + 
the proving of the Will , diſproved the 
Adminifiration 4b z1tz0, But it is true; 
that Judgment was given onely by two 
| Judges ; one being abſent, and the other 
x8 Hi 6.215, diflenting in opinion : yet I chink it was. 
2.9. 5:4-14- right, and according to Law ; and that 
make good a Refuſal ſhall have the like relation ; elſe 
mite E.fore <2ld nor the Adminiſtration relate co the 
£o444.5.18 death of the Inteſtatey as ic doth to ſome 


Pur” 
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a, Executor. 
purpoſesexpreſled in divers Books, wiz, 
to havean Action of Treſpaſs, for goods 
taken before. Adminiſtration -commirced, 


and co have a Rent, growing payablein 
thar mean'ttme, &c. 


— wy 


— 


What Fees to be paid upon Probate y ot 
for Copte; of Wills,or Invencories, 


Per'Scat.2x. Her.$. Cap.5. 


1, Where the goods amount mot to above five 
 potindomtly fax pence to the Sir/be, 
2, Where they be above fsve pornd, but under 
forty pound, 2 8. 6 d. tothe BB, 12d, 
to the Seribe, 


' 3. Where above forty prund, to be taken but 


25.64, tothe BB, 25, 6d. tothe 
Scribe, or 1 d. for eachten lines of ten 
inches toig, at the Scribes choice, 


THeſe Saints are ro farisfie , both for 


hs þ Proving, Repgiftring, Sealing, Wri- 


ting,Pcaifing, making of inventories, gi- 

ving Acquittances, Fines, and al! other 
thinzs con-ertingthe ſame, 

Where Landis given to be ſoſd;neither 

4 - 4 TE 2 the 


.C 


owl 


439 H. 6.8. 
2 Ma. Dyer, 
IIo, Pp 


The Offce of 
the money raiſed, nor the profits thereof, 
ſhall be accounted as any. of the Teſta- 
tor's Goods or Chattels, ſaith the Sta- 
cure, 

Note, that the Will is to be brought 
with wax thereunto ready to be ſealed, 
and proof to be made of the Will, accor- 
ding t9 commqn Cuſtom, 

For making the Inventory, the Execu- 
tor is to take, or call to him two Credi- 
tors,or Legatees of the Teſtator, and do it 
| In theif preſence; or in their abſence , or 

refuſal, two honelt perſons being the next 


of his kin; or in their default, two other 


honeſt perſons, , 

The Inventory is to be indented, and 
one patt left with the Ordinary, and the 
other to xemain with the Executor. 

The Executor is to make oath for the 
truth of ir. X | 

For a Copy deſired by any, either of 8 
Will or Inventory, no more is to be paid, 
then before is allowed » , for the Reg 
Nr'g with the like eleQtion to the Scrit 
or Regiſterzas is aboveſgid. | 

Mr. Swinbor» ſaith, That an Executor 
1s to ſwear,and if it ſhould be thought fir, 
to be bound cs make a true account,when 
be ſtallbe heres lavully called by 


4 


an Executour , 


the Ordinary : _Of this account, ſee in 


page 274. And of accounting,ſome Books 


of the Common-Law make mention, as 


13 Edw.the third, Fuzherbert Exec. 91. 
Where Trew ſaith, That of a thing in A- 
Rion, no acconnt ſhall be before the Or- 
dinary 3 but Parn ſeems of a contrary opi- 
nion, And elſewhere iris ſaid, That where 
a debtor is made Executar to the Debcee, 
he ſhall yer account before the Ordinary 


for this debr ; yea, as of money in poſſe(-- 


fion,ſaith one, which others denyed. 

An Executor, by wrong, (half be drawn 
to account before the Ordinary , ſaith 
Moyle Juſtice, . But ſaith S. German, . he 
may nor force any to account; againſt the 


- Order of the Common-Law ; (not ſhew- 


ivg what char is.) And temp.  Edw. the 4. 
Is 1s ſaid, at leaſtby the Reporter, _ thar 
afrer the Will proved, the Ordinary hath 
no more to do,; quod non creda, | 

Alſo, of the Oath of an Executor , di- 
vers Books tell; but not to ſuch purpoſe; 
2s Sminb, bur truly zo perform the Will, 


CHAP. 
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See a'ſo xx 
E.3 cap*ts, 
An Admini.. 
itracor ſhall 
ACCOUnTt as 
an tx:curor; 


& 549. Viz ” 


i8E 2. Ty. 
Bricet. 

43 E.3.14, 
15, Ot a du- 
ty relting mn 
Accounty ix 1s 
{a'd the Le- 
oatee ſhall 
have reme- 
dy by ac- 
count inthe 
Spuitual 
Court. 

18 Ed.4.5 3% 
Moyle, 
4 h.J 15. 
Per Waod. 

9 Ed. 4. 47+ 
Doft.&F Stus 
78. bs 

21 E. 4. 22. 
Plowd, Com. 
$44. a Hej, 
Mi, Koly. -» 
Rep.64.2» 
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CHAP. V, 
What things ſhall come-unto Exetautirs, and 
be Aſſets m thirr hands.and what mot. 


He things which ſhall come co Exe- 

cucors,are of 'grear multiplicity, and 
wauild make a targe-and confuſed heap, if 
ryed together in onebundle or lump, 1 
will rherefore-:divide” and ſort them ont 
in parts;after che beſt manner I can, Firtt, 
wewilldtvide chemmteo. things poſſeſſo- 
ry,or actually,in che Tettator ;'and things 
m Aion,or noraQually, inthe Teſftacor, 
Secondly, the Pofſeflory into Chattels, 
real and perſonal; or. (as fome leſs pros 
perly expre(s it ) moveable and immoves 
able, F- 


Of Chanels real Poſſeſſory. 


y foe may be dividedin to 2 kinds, 
| vie, living, and nothving ; khe/ lis 
ving are not many and various, 1. The 
Ward(hip of the body of another (be it 
by reaſon of a tenure cf the preſent Ow- 
ner,or by Aſſignment from the Kin-, or 


other Logl of whom che tenure was ) 4s 


Fl 


- 
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2 Chartel real, nor perſonal, though 1t be 
2n4nterelt in the perſon of another ; bur 
cis in-reſpe& of a Tevure of Land, or 
other Hereditament, and 15 for years,wviz; 
doring the minority, or cill marriage had, 
and (0 is real, Next,a Villein for years(as 
by Grant for a term from bim chat had 
the Inherirance)is a Chattel real. Asfor 
an Apprenrice,for years it is by Cuſtom, 
23 I take irzthar he goerhyor 1s derived to 
Executors : Bur for reafon after ſhewed, I 
think chis Interett be not in the realicy, 
bur in the perſonalicy racher, So 'of 4 
Debtor, in Execution for Debr, the inte- 
reſt in him, or perhaps more properly in 
lus liberty, 1s not, as | conceive ( for rea- 
ſons which after I (hall — a real , 
bur a perſonal Chatrel, The like Law of 
2 Priſoner taken in Wars, A8'for Fiſhes 
Ins Pond, Conies in a Watren, Deer 
Ina Park, Pigedns'in a Dove-houſe , 
where the Tettaror had the Inherirance , 
or bur for life, in che Pond, [Warren , 
Park,, and Dove-houſe, they are not 
Chattels-at all, ' norto go to the Execu- 
tors, but co the- Heir, with the” Inhert- 
tance, If the Teftator were but a Ter- 
Mer; they areto go ro the Executor , bur 
3 .accefary Charcels, following the m__ 
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JL lowing the ſtace' of their principaly wiz, 
| the WarenPark-Dove-houſe- Poo, 
.The real Chacrels, nor living z are Ct 
cher in Houſes or Lands moſt uſually, and 
that! chree-wayes. Firſt, by Leaſe for 
pom Secondly, by Wardſhip of Landy 
1d by Knighrs-Service, Thirdly , by 
_ upon JudgmentsStatures, or Re- 
3 or.inthings iſfluing our-of 
nr Lands, ts Done Ornoin 
Rovers, or ſuch like, Bur where an In- 
hericor reſerves a Rent upon a Leaſe f 
years , this ſhall nor go co the Execur 
bur-ro-the Heire, wich the Reverſiony; 0 
ther then Arrerages of ic behind arthe: 
death of the Teſtator, Alſo. Commongy 
Corodies for years, Advoyſong, Tythegy 
" Fairs, Markets,Profits of Leets, and fuck 
like, which che Teftator had-for years} 
all which may accrue any of theſe wayey/ 
as the firſt, are Chatrels Reall, Yes} 
ane (imple preſentation roa Church, up! 
qn the next avoidance , is a Reall, ind) 
nor Perſonal Chanel » before-it''come:to 
be void; -and what chenic is , we-ſhal 
after (hew. And the tide accrued t6| 
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ſes, and t6:exLirpate and eradicate Trees 
and Woods, is bur a Chartel, ' and there- 
fore though granted to one and his Heirs 
by che Kivg, yer ſhall go ro the Executor, 
- and not to he Heir, 


Sore Jewbful, or leſie cleat Caſes , ronchs 
ing Chantels Real. 


[cſt, where we ſpeak of Ward(hip, it 

is not to be underſtood of Ward(hip 
dy reaſon of Soccage renure, for that go- 
eth not to the Execuror , bur he ſhall be 
next Guardian, who now after the death 
of the firſt Guardian, ſhall be nexr of 
Kinne, if the Ward” continue under” 
fourreen years old, elſe he is out of 
Wardſhip, _ Secondly , if one have a 
Leaſe for three lives co him and his Aſ- 
fenes, this is no Charcel , nor (hall go ro 
the Execucor , nor to the Heire, bur to 
him who firſt enters, - and claims it as an 
Occupant , if no Aſhgnmenc be in che 
life of the Leflee made : Contrarily,of 
a Leaſe for many years, if three, or more 
of lefſe , ſo long live , this is a Charrel , 
and ſhall go to the Execuror, So an extenr 
upon 
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1s,power.not onely to rake the profits fot Temp, mY 
ayeats but'ro: wafte and demoliſh Hon- fi 1244 
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The Offie of 
upon @-Statute;yer ic is delivered ro the 
party as a Freerhold, 12, Ut liberunsteves 
mentum; bur that onely makes ir co be 
quaſs liber#m tenementum; as © the mains 


raining; of an Afize z if wrongfully pur. 


out, - Where one is ſeized in the right of 
his Wife, of Land, .'6r. other Heredita- 
ment, and ts attainted of Treaſon or Fe- 
lopy, che profit thereof, accrued unto the 


4 E-3- Af. Crown,is but.a Chattel; and though che 


165. Br. , 
Char, i5, 


King grant it to one, and his Heirs, yet ic 
ſhall go to his Executors, And 1f one, 
having a Leaſe for many. years, vrz, 106, 
500, or more,. or leſs, and doth deviſt 
and bequeath che ſame to: A, and rh& 
Heirs Males of his body.; and for- want 
of ſuchIffue, to B, and the Heirs Males 
of his body, and dyeth, having Iflhe # 
Son, the Term ſhall not go: co his Song 
but to his Executor, or Adminiſtrator;f 
1c cannot | be made a matcer- of Inhert* 
tance: 'ſoif A, had dyed. without Iflue 
Male, the term-{hould nor have gone'of 
remained to-B.bat to the Executor on Ads 
miniſtrator of 4, as was lately .adjuds 
edin the Exchequer, berween Sit Rybew 
Lewkyor, and Miftris Hammmd./So of ati 
Advowſon, . orrany other Herediramenity 
Sranted-or deviſed to one and his = 
| of 
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for 100-year®;; or if ſuch a Termet grant 
4Renc o2c of the Lind ro 4, and his 


 Heirs:or the Heirs; or Heirs Males of his 


bedy ; yer (hall rheſame go tothe Exe- 
euror, andnotro any Heir ; for irbeing 
derived our of a Charrel, cannot be. any 
Freehold or Inheritance, bur is it ſelf a 
meer Chatrel, Partzs ſequitur veutrem, 


_ Of Chattels Perſonal, 


JErſonal Chattels, or goods moveable, 
L are alſo in like manner to be divided 
ro quick or dead, The quick ate 
Chatcel- of all kinds ; as Sheep, Horſes, 
Kine, Bullocks, Swine, Goats, Geeſe, 


Ducks, Poultry, &c. There may be 


ao -in- Itvirg Creatures reaſonable an 
Intereſt, as in a Ghatrel perſonal; as 
inthe perſon of a man taken in Execution 
forDebr. dthis I hold to be in na- 
mre., nota Real , bur a Perſonal Chat- 
el (asbefore was touched) for that-debr 
sthe-root of it, and rhe body is but a 
pledge or gage, diſchargeable inſtantly 
upon Paymene, Releaſe, or other Diſ* 
Charge of the debr.' Like Law of a Pciſo- 


nercakenin the Wars ; for thereof, and 


there» 


- 


49 E.2.37. 
SoManweed, 
it vrantcd 
for lite, it is 
but a Chat- 
re!, Plow. 
Com. ; 24+ 


. $0 The Office of 
Nene. bv. therein, 2s in a Chactel , hath. the party 
ww; *” a legal intereſt : ag appeares.by a Writ of 
There 1» Treſpaſs in that -Regitter , for taking a- 
proper way a Priſoner , viz,, Quare queudum So 
toner was 0 cums Priſonarium ſunm cepity &c, And 
_—_— noce lately, viz, In che riwe of King He, 
ſom, Bro. »-- the 8, the King himſelf, upon the wit- 
5:r. Property. Ding of Bullen, bought divers Priſoners of 
3b. his Subje&s. And by a Stacnte in the 

(beginning of Hey, the 6, his cime , his 

Incereſt in a Priſoner is mentioned as 

valuable, and coming from one King un- 

co another ; therefore doubtleſs, ſhall g6 

' #6, «5. from Teſtacor to Executor by death) and 
; not ' be . infranchiſed or freed thereby, 


The imereft which one hath in an Ape 


Prentice, I rake to be rather Perſ 
than Reall, chough for years » becauſe 
not ſpringing our of any Reall Root , as 
 Wardſhip, and Villzenzge do; bur out 
of a meer contract, As for a Servant 
- whoſe Maſter is dead, doubtleſs he is les 
gally diſcharged , and is nf Servant gr 
ther ro Heir or Executor ; but meet and 
honeſt it is , that one of chem continue 
him in ſecvice, till a fic time of providing 


for him a new Maſter ; and fit for him, 
not co deparr ſuddenly, p 


. Now for things perſonall without life; 
Theſe 


A 
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Thee are evid ent,»z, all houſhold-ſtuff, 
-Implements,and Ucenfils, Mone y, Plate, 


Jewels, Corn, Pulſe, Hay, Wood felled, 


"and ſevered from the ground, Wares, 
-Merchandize, Carts, Plows, Coaches 
Sdales,and ſuch like moveable chings, | 


; More doubrfl ( aſes,tonching thivgs 


Perſonal. | 

Icft rouching things living : If the 

| Teſtaror had any came Pizeons z0t 
Deer, or Comes, or Pheſants,or Partrid- - 


ves : theſe, as well as Chickens, ſhall go 
| "ca ſo, though nor tame; 


. they were taken and kepc. alive in any 
oom,Cageor like Receptacle, as Phe- 
| "apy ges ka, ſo Fiſh in 

a bog alſo young Pigeons » chough 
Not came, being i in the Dove-houſ &z DOT 
_ tblerofly our; yer cheir Dams > the. 
old ones, (half ©0 tothe Heir , with the 
Dove-houſe, And if che Teſtaror had 
any reclaimed Hawks, chey alſo as Chat 
tels Perſonal, .(ball.go co the, Executor , 
becauſe they are things commonly vendi- 
ble. And whereas Hounds, Grey-hounds, 
and Spaniels, © be not ſo commonly 
boughc and ſold , nor ſo anciencly have 
been ; + yer are they now” grown to be 
| G - 
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w:ld ones: 

2 Hen. 
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ot young 
Hawks 10 
the nelt, Is 
is te lony @ 
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ergo,they ve 
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So an Huns 
ters horn, a 
Faulkonets 
lewer, 
Hare+ 
Deer, Phe= 
ſants, Pai- 
tridges, wild 
Duc &C, 
a'c- good 
mcar, 


The Office: of 


2 Marchandire, and why nor? fot al- 
chough : they + be for the moſt parrbut 
things of pleaſure, that hindererb not bilr 
they may be valuable, as well as Ioſtru- 
ments of Malick, both tehding to delighe 
& exhilarate the ſpirits ; a cry of Hounds 
hath, co my ſenſe, more ſpirit and vivact- 
ty, then any o:her Muſick, Add hereto, 
chat there may be ſome profit and advatty 
tage gotreaby them, . both quoad adeprut- 
#em bom 5 & ademptionem malt, the get+ 
ting of ſothe good foods and the preſer- 
ving-of others ;2s Lambs; Comes, | Fj{ly 
Poultry, by killing Foxes, wild Caryart 


| ethers, which deſtroy them. - And. 


know that money is recoverable 'in Du 
mages,for taking away ſuch, or a Maftiff, 
ſerving rokeep an houſe. - So of Ferrets, 
ro catch 'Contes, &c, Therefore they ate 
valuable. - Butir may, perhaps, be obje- 
Ged.,rhat none of theſe above are Catrel, 
and therefore not repleviſable-z- conſt» 


_ quently,no property in them ;- for-whey 


more then one living Catret is diftrai- 
ned, rhe Replevrs isto be by the name-of 
Averia, ſignifying CatteJ-, -For anſwers 


bot to infiſt char one may have property? | 
in divers things, whereof no Replevinllys | 


eth, as Corn or Hey, not in' Sacks not 
Carts, 


/ 


| 
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Carts,money nor ſhut in bag, not box,&c. 
I further ſay , that even the word' Averia 
may be applyed to theſe ; for ſo I fitid ro 
Hens and Capens in the Boak of Entries, 
vz.in thee Wrir of Curia clanderda,where 
the Plaitriff complains of the Defendants 
not making his Monrds, per quod Averia 


Fol, I 43s 


ipfins A. viz, Capones, Galline & alia A 


veria ipſins A.thac is, whereby his Cartel, 
*;.Capons and Hens and orher his Cat- 
cl , -came into the Plaintiffs houſe and 
earden to his damage, &c, And both New- 
rtand Nowdigate, hold that a Writ gf 
wpleven lyerh of ſuch chings ; though 
Bradenel were of contrary opinion, yer he 
alſo held an A&tion of Treſpaſs maincain- 
abte fot taking of chem, and rherfore ad- 
mitted a valuable property in them,Now 
come we to things withour life ; and fiſt, 
to thoſe abroad in rhe fields. Pur che caſe, 


£ 


Hen. 8, f, t» 


that a man'dies ih Jy (before Harveſt I _ 


mean) ſeized for life,or in Fee or Tail,in 
his owl right, oc biz wife's,or eftared for 
years of Land, in che right of his 
Wife ,. being ſown wich Cotn, 'or atiy 
marmer of Grain, the common ſaying is , 


| Qnicquidplayrater ſola, fols cedit ; yer this 


ſhall go the *Executor of che Husbang, 
and not to the Wife or Heir, who' ſhall 
'G 2 have 


84 The Office of - 
have. the. Land, but. Hay--growivg, 
we. tas: ready. to. be. cut, A 
ples, Pears 5 and other frutc upon e 


Trees (ball go to the Wife ; as alſo if they 


| had beenuponaman'sawn Land: of In- 
roo of | heritances they ſhould go. ro: the Heir, 
cariore, Fhough:the Corm(bould goto: the Execu- 
Parſnep» tor, - The reaſon of difterence.is, \betauſe 
whereom is this lacer comes. not meecly fromthe 


 2ipe Corn, (gil; without the induſtry and manurance 


of g9an as rhe other do ; and Irake Hops, 
' though nat ſown,if planced, and Saffron, 
and Hemp, becauſe ſcwn,.to,pertain as 
Corn to the Executor, All chaſe yer (hall 
paſs. to ohezto whom the Landis; ſold+-or 

'- conveyed, if not excepred,, 1dover 
ſo near reaping, felling, or gathering. 'Buc 
what if che Wife had che Leaſe for.years, 

. as. Executot co ſome former Husband: ar 
__. Friend, andehe Husband after ſow: 
cds Samy ingdies, who zhen ſhall have-the Can? 
kic in fe. Certainly rhe Corn (ball go to the Execu- 
tor of the laſt Husband, ar leaſtfa much 


' as is more then, the years value . of che 


Land, orthe making ic up by additjon of 
_ 'Stherthings ; for the value is robe Aſſets 
for payment of Debcs and Legacies. Pur 
the caſe again,. that che Husband iand 
Wife were joync-tenants of-che: Land» 
| a 
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and then the very Corn growing ſhat{ſur- +2 
vive toher,together with the Land, and T&* ite 

-though the luisband ſowed it, yet (hall it tmve conve- 

-not go to his Executor,Being in confide-. 1.7". 37* 5 

_ | -raticnof things growing on the ground , 3. = Ez. 

| lets nor forgertothink of Trees fold by 2” 

FS.ferzed of rhe Tnheritance of che Land | 

> | t6F.D. who dyerh before felling, this i 

> | 2Intereſt'itsa Chactel which ſhall go co the 

e | -Executor; and not tothe Heir of J.D.hut 

, | Ffonte colour may be, that theſe, becauſe 

, | fxcdcorhe Soil and Free-hold are' real 

s | :Charrels,” as the Intereſt in Landis, and 

1 } !hot perſonal: '' 'So alſo of Treesexcep- 

or | {ce@by hin who felleth the Inhericance of 

er | \ch< Landy! bur\im-boch' Caſes I'conceive 

wr | this Imtereſtro be perſonal, and nor real ;. 

rs, | forithat, -asifis@proptiery of Charrel in 

or | the 'Viendee, ” or Vendor , with excep- 

v- | tion;-irftands in conſideration ſevered 

12 | andabſtried from the Soil or Ground), - 

ow | where the Trees grow, though the 

ich |} Trees be nor actually ſevered by .che Axe 

the” | from their Mother Earth.Bur if the Le{- 

of | Tor:for yeargor life, do except the Trees, ©**14.48, 

ſets | theſe conrinue: parcel of the Free-hold 

Pur | 2nd Inheritance; ' Atid after Cort rea- 

ped, and before. Tiche ſer out, the Inhe- 

citor bf-the -Tyrhe 'dying, I think che 

- G 3 Exe- 
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'- Executor, and not the Heir, ſhall have 

che Tyche after ſet our. 

Now let us come home to the Teſta- 

ror's houſe. ,' and ſee. in, and abour ir, 

arnaies, Some doubr, What pertains to the Heir, 
o thines 2+ and Whatto the Execucor. Queſtion. hath 
bourth® . beef of old, and of late, touching Copy 
3+6, pers, Leads, Furnaces ,. Fats. for Dy- 
ers of Brewets. , Pales, Rayls, Glaſs 

in Windows, Table:, Dormants, Wain- 
ſcots, Doors, Locks , Keys > apd ſuch. 

like, , to whom theſe ſhould, go. ? Whe- 
ther co the Heir or Execvrors.? And in 

the latter end of Henry the Seventh, his 


| time , | an Executor taking a Furnace,,. 
*x H.7.f,1 Which wasſet inthe midgle, of a: houſe me 
and not fixed to any Wall,, the Hig. 


brought an Aion of 'Treſpaſs again(; 
him for s Pd] It was adjudged for; 
the Heir, v:z,, that this wast0 80 as part: 
of rhe Fcet-bolg and Inhericance to the; 


42 E.3.f.6. Heir; and, long before in Edward the, 


third his tines 1, Was debated, .Wherhex;. 
it. were Waſte, in a Leſſee, ; tozemove,,; 
or take away a Furnacezor not: But I fing); 
no opinion delivered by.che Judges : Bux: 
in the lace Queen's rime, J Juſtice : Walnfly:: 


ſaid, That t Lord Dyer's Opinion wasy4 
that where-the Furnace is not fixed ra theiy 


| Wall 
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wall, the Lefſeemighe within his Term IK 
ke it away, Contrarily, if it were fixed 


ro'the Walt ; for then irfirengthneth the H 37 £154, 
houſe; And yer,notwithſtangine it might Auſtiz?s 


Gaic. 


be in the 6ne Cafe ſo removed by 
Leflee 5 yer is ir not there, 'as he ſaid, a 
Charrel perſonal or moveable”, ſo as ir 
1s attachables and there che Cafe being, 
thar + Clothier being a Termer of an 
hotiſe, had fixed a Copper to the Wall , 
with Looms and Pricks neceſſary for 
his Occupation, a Judgment being had 
aainſt him'{;' the Sheriff defivered the 
Copper in" Pxecurion as a Charrel, and 
after rhe Leflee took. it up, and it was 
taken from him by vertue' of the Exe- 
cition: whereupon he brought an AQtt- 


on of Treſpaſs, and by all the Judges, 
the Aﬀtion was mainrainable. And 


whereas it'was found by the Jury , that 
bythe Cuſtom of Kent, the Leflee might 
remove ſuch a Copper; Juſtice Beaw- 
mod (aid, that without any Cuftome, a 
Leffee miehcſo do at any time during his 
cefm. - Bur ir is co be nored in the faid 
Caſe,that the Furnace was by ir ſelf deli- 
vered as a movable Charrel,& nor as parr 


| the houſe';' for that was not medled 
withall; norat'all delivered in exrent(as 


G 4 in 


Co.lib. ;. fo. 
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Things in 
Gardens, 


"lng 


101-ahe- Calc 
whetebath hauſe-and Copper were deli 
ere t 73 repre ace belike bes 


kl My Ea had the;whole being a Char- 
rel; andſo have uſed che Copper _ 
thererm; And as touching all other 

things, . the, Law was taken-in the faid 
caſe w H.7.hisrtime, to be all one; asin 
the&caſe of the Furnace, 4, 5rhar they 


{bould gorothe Heir, ſave onelychar for 


Glaſs inthe windows, Poard (aid it was 
otherwiſe; 7, . That that ſhould go-t6 
the Executors, which-none.chere denied, 
Burfince, wthe late Queen's time ir:was 
otherwiſe reſolved -rouching Glaſs; + that 
16 ſhould not goto the Executors;and the 
bke was there ſaid touching Wainſcor 
and ſo alſo by 'the Lord Anilerſoran the 
laid.caſe of Awuin,. And touching Poſts 


Hxed, for tharthey be parcel of the-Pree- ' 
hold.z ſo alſo of Mill-Rones, "Anvils, 


Doors, Keyes,, Windows, none-66-rhefe 
be.Chattels, but parcel of rhe Fiet-hold, 


or:therero perrainipg / therefore not rhe'. 


Executors, i: , v8 tte ANDIO 3093 
_ . Now 49; come. to. -(Gajdens:ralig; 
whereas before laid. down ia, Giffererige, 


berween Miles and. Pra; 


Vis 
4 
"4 


upon-fuch -a rack-renty'-as: that - 
_ the/pattydid not defice ro-have it, for he 


> 
A 
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berwixt:things ſowed; or not arifing from 
ag grow of themſelves; It will thence be 
r_—_ the /roors of Ara 
Parineps, Turneps,Skerrics,and 
coming and arifing from yearly ſowing, 
muſt go tothe Executcr , and nor tothe 
Heit;:the caſt being ſo, chat the Gardner 
and Sower-: had the Inhericance of the 
Gardenor Soil : now though in moſt pla- 
ces this can rarely bea queſtion of value, 
yer about Loder, and ſome great Towns 
1 Tayz' and therefore not unworthy of a 
ne of xwo, a thought or two, the rather, 
for thar- rhe. reaſon of this caſe may give 
lighe- rouching righrin other Caſes,” And 
' in my: opinion, theſe ( notwichtanding 
there; ts: a ſowing and manurance toge- | 
 gerate them, and cauſe their being) ſhall 
$0 ro-the Heir —_ _ = O_ \ 
#yteaſon is; for thar-thething of 
be root which. 1s bidden in che 
ground, and I hold it no reafon, nor 4- 
greeable'to Law, that: the Executor 
thould&dig and break the ſoil and ground 
26 fearch-for her encrails ; he is rocon- 
 tent_himiſelf with that which is above 
_ ground; as Melons of all kinds, and the 
;Whoſe fruit is above the ground': buc 


456 as 


nd 
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as for Attichokes., chough the fruicbe a. 


bove the-ground., ;yec:E-think they have 
no. ſuch yearly ſerung, or manurance as 


II__ they.thalt go wich irro-the 


My + | 
Let us now conſider of things, though 
nor fixed 10 ,: yer.uſually kepr-in houſes, 


vr, Wiings and evidences, whereabout 
generally, no doubt can be, bur char they. 


follow the intereſt of the Land, ſo as if 
they touch Inheritance, they pertain co 
the Heire;if bur Termes of years,Goods, 
Chatrels , or Debrs , they pertain to the 


Execurar ; yea ſo do Statues, and Bonds 


In Law (howſoever otherwiſe inequity) 
though they concernthe affurance and en 
J0ying of Inheritance purchaſed. /  Whar 
if A'morrgage the Inheritance. of Lands 


ro B, upon condition of redemprion by / 
paymenc of five hundred pound ro B, his 
Het, ; or Executor , and Bdyeth, the 


Deeds: being delivered-into his hands ; 
now: the Heire, nor the Executor y/ ſhall 
have.them ; for though the money [may 
be. payd ;to the Executor ; yer (mean 
ume); the Land deſcends 1oithe:Heires 


not 15: there; any debt 10 the Exeeutor, | 
for A'may chaoſero pay, or nos, Put it" 


on 


(auld fever them in:intereſt | from the / 
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on the other ſide, rhat the Land had been 
ſold for five hundred pound, nor paid to 
A, but a Condicion thac if nor paid to 
him, his Heire or Executor,by ſuch a day, 
then to re-enter; and  dieth, here is a 
debt to the Executor, and no Land de- 
ſcended to the Heire of 4, yer ſhall the 


" Keire have the Deeds, for that a Condi- 


tion is deſcended ro him, Queſtion hath 
been touching Boxes and Cheſts, where 
the” Evidences / toncerning Inhericange 
are; "and although the berrer opinion in 
our Books , doth pirch upon this diffe- 


rence, that where they are ſealed up, 


they ſhall' pertain to the Heir; Sther- 
wiſe , where notſealed ;. I cannor con- 
ceive that difference to be grounded on 
200d-reaſon; burrarher think that Boxes, 


which have their very creation to berhe. 41 F.3.2- 


houſes- or habitations of Deeds ,- ſhould, 
2s *appurtenant - to them, go to che 
Heir; whether ſealed or nor, On 'the 


other fide , Cheſts made for other uſes, 


we" the keeping of Napery » or Ap- 
parels ſhall nor, as Tconceive, be taken 
8AppUrtznant to evidences becauſe ſome 
dz 1nthem, for ſo may other thingy alſo 
de: Nor as touching them can ſealing be 
of any-effe&, but rarhec locking, and nd 


locking 


36 H.6.26, 
18 Ed.3,4. 
3 H.7-15- 


Lug. If ſole 
ule that way 
make a dit- 


ference or ' 
nor. 


- TheOffice of 
- locking muſt make che difference touch- 
ing yo; if wy difference by IE 
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CHAP. VI + 


o. things not aftually in the IV TET? 


g*<- 5 to the E xecutors, by or [Hs 
 Toffators, death. , ; 


"Heſe be of divers ſorts, the fixlh, and 

- chief whereof are things gotcenand 

Sxieed by Aion or Suig, - Secondly, 

= ition or Covenant Without Ink 
dly, by Kemaingge. on 


—— A —Q_ * Ly 


hr | of ig nib, 
+Þ2 ſpeak firſt of che firlt > itiscleay 


thar debts due ro the Teftaror, 1be-ic - 
by Bond, Srature,, or Judgement,. 05-fot- 


Atrearaves of Rent, are not , 40 
charge Ee Execuror »  untjll.. cecciptiof 
them ; and itis cleac, thar the ARipgn to 
recover theſe doth pertain to: xhe-Execti- 
cor , and that the debc and damages re 

covered ſhall be.afſers co chargeghie Ex: 


. © ecuror, RA: ARtions a 


5 af fied. ban di as. SSC IG. odd. Sod itn on dt ooieaen atren 


f 
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of Covenant for auy Leaſe, Wie a7: 
ite. Bu Real, Leaſ 


Covenant touching Inheritance, viz., rhe comes wo 
Curance of Lands, or enjoying thereof, aching © - 
, free from chis or char incumbrance, or che —_— 


like : Yer even in thoſe caſes, if the Co- £3 


wvenant were broken in the Teſtarocs life rig 


time, I think clearly the Action is ac- 
ccued to the Execurtor, for chat his Teſta- 
wy was to recover damages in the Aion 
of Covenant for thar breach, and he be- 
ing incitled to theſe dammages3 as princi- 
pat2/ and nor any accefſary ching in chat 
action,the Law hath caſt char ation upon 
the Executor, And thar ische cauſe why, 
if waſte be commicted in che life- of the 
Leſſor by his Lefſee, and then the Lefſor 
dyerh ,, his Heir can have no Aion for 
this waſte, v2, becauſe he cannot reco- 
Yertherreble damage; ſoneicher cap the 
Rxecuror hive it; for that he cannot: reco- 
« et locus vaſtarum, the place waſted, the 


— oo 


Inheritance whereof is in che Heir. 

/ That the Execuror ar the Common. 
Jaw could nor maintain ah Aion of 
Treſpa fsfer oods of his Teftaror* taken 13 H.4-32: 
ife-cime, ſeems to be imply- $,5:2;3> .- 
cure in therime of My 4b, 3+ 67+ 


ni iy 
eakea 
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; T4 The Office of 
Adthe lice the third» Which givesſuch aCtion : Yet 
"Bos of it (epmesthata Replevin was mainrain- 
kaeewrs ab{eby-che Executor, at leaſt in ſome Ca- 
per- f*;. © ſep', For goods raken or diftrained in"the 
7 E 7, Fi. Teftarots life-rime': Bur-1n Caſe the th- 
_” frets -were for Rent, or Service, iris faid 
a litcle - afcer the making of chat'Srature, 

chac che Lotd may'tiot row avow for his 

Remc., or Service, becanſe his Tenanr is 

dead , bar mult ſerforth the matter,” arid 

>ereupon juſtifie ro-excuſe himſelf from 

avſtvering damages, and the Executet 

fhall by :xhis Action recover the Cartd 

or Goods,and that by che Common Law, 

faich-the Book, though the Statute of 

c. 27. meant Mixriphridge had never been made 3 fot 
7, thi thepropriery remained in the Teftal 
but Marke- tor, -\Note, it ſpeak9 not at all of 'the 
"om c,con'e: (aid Stackire of 4 Edward the third; But 
Newton in the time of King Henry the 6/ 
would have it, that -the Execurorin chit 

caſe ſhotld not have a Replevin bur: at! 
A&ion: of Treſpaſs grounded vyporn the 

ſaid Statute, vizs.-4 Edw. 3, which, me 

thinks cannor be by ahy-meanes, byes 

ſon'of the-Stature of Marlebridge, cap; 3: 

\Non 1dto puniatur dominus, &'c, for the 

Iry- , Executor, as welF as his Teſtargr,rs there 
48:3. by reftrained, as Think, from the ARti- 
on 


2 R — & WA fr.uog @eaat.cov aw a... : 


| £288 8&5 F330 QF” Gee. ih nn. i. dS 2 Odin 


an'Execurour, 95 
on of Treſpaſs.againſt che Lord, As for The B. of 


char no Avewry can be made upon the and 3s © 
Tenanc,/thatis now remedyed by a late e232. 
Sracure'z The other Statute hath been ta- com.44.50.0f 
ken ro-extend to orher things than goods Raviik-| 
moveable : for where a Church becom- gara. 7.41.,. 
ing void , a ſtranger preſented thereumo 7; #7: 
wrongfully, and the Parron dyed, Was Firm.es Tild. 
refolved'in the' late Queevs rime , char ra, 
the Executor night 'by rhe equny of the meerly it ly= 
faid Stargre, maincain a Quare imprdir; Tp”, 
Bit whether an Aion of Treſpafs tyerh Th P:rias 
for an Execucor, agarnſt him who ſpoyted Lay wg 
the Teftators Cort ,- Graffe', or Word oully urge in 
2rowing, hath been 'queltioned , bur no a 
where -refolved co my knowledge, I 
think it mey 1yc »* with ſome difference : 

Bir},- for rhar- the'Stature of 4. Edwar# 

the third 5 doth" not 'onely ſpeak of 
Goods' carried” aWay ; as limiting the 

Law: to thar ttefpaſs ſotely and parrieu- 
kfly 5 bur ſpeaks generally of Treſpaſs 
dotie 20 Teftators ; "and then brings in 
that parricular of goods, as one Inſtance, 

Now there be mapy Caſes of inſtances 

or enſamples' given 1n aCts of Patlia- 
menc:, which yet do not reftrain the 
temedy- or prrv1ewto that particular , or 
from exrending ro other Caſes of like na- 

0s ture, 


"The Office of. 
- ure. Thirdly,the Scar, ſpeaks of creſpaſſes 
remaining iſhed,which is meanc to 
redrefſe : Bur ir me mY leave many 
unpuniſhed , 1f it ſhould have no larger 
exrenc , then to that one rok ng. 
paſſe, of Goods taken away, viz, move- 
ables.. Again , the Teſtator was clearly 
iciculed co a recovery of dammages for 
chis other treſpaſs, which if he had re- 
covered , ſhould have come to his Exc- 
- curor ; Yeahe things themſelves, all, if 
felled in che Teftators- life , and part 
though nox felled , ſhould have come to 
the Execwtor ; therefore alſo rhe damiy- 
ges recoverable in lieu thereof ,. out bf 
winch (recovered) the Debts and Lege 
cies of the Teftator are to be ſatisfied, 
Befide, this Aion of Treſpals is a thing 
ſevered from rhe fare of the Land, ſo a 
if the owner thereof had, after this Tref 
| paſs done, aliencd the Land: yer had 

not this Aﬀtion remained to him , as 1 
cake ic clearly. And why not as well s 
where a Treſpafſle is done upon the 
Lands of the Leſſee, and then rhe rerme 
expires, this doubtleſs doth nor take + 
. way his Adtion, nor his Execstors. But 

- mecthinks bere may be fome differences 
probably taken; as firt-betweena - 


- 
* 
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an Executor; 


paſs in deſtroying or taking away Carn 
growing , and a Treſpaſs in Graſs or 
Wood growipg : forthe firft being of 
that nature, as chat, though the Owner 
had a fare of Inheritance in the Land 
whereon it groweth , and ſhould have 
dyed before ſeverance and felling. Yer 
1c.ſhould have gone to the Executor, and 
With the Land tothe Heir ; chere- 
Wi oudelet doth the Aion far de- 
firoying or raking away thereof, accrue 
by c operation of Law ro the Execurors 
in fieu of the thing caken or deftroyed, 
Ocherwiſe, perhaps, of Wood or Grafs , 
which by che Owners death ſhould have 
hone Heir, and not to the Exe- 
. And yer here again andther dif- 
at thinks, may be berwixt Grafs 
Orlss viz, berwixt that in Paſtare, 


#2d char iti Mezdow , yearly mowed, 
and curned inco Hay, nor left robe con- 
kumed by the mouches of Beaſts, as thar 
inPaſture : Fot asthe Law di- 
Raga) th berween thefs Soils, it gives 
edency to MeadoW , and makes ic 

fora Leſſee roplow irtp, not ſo for 
_ Yea, Tyche is paid of Hay,bur 
act of Graſs growing in Paſtures; fo che 
Meadow grafs belkgh in hs Owvers Put: 
43HY - 


. The Office of 
poſe and: intention, as a thing ſevered 
from the Soil, ſhould me thinks (© be alſo 
inthe eye and eſtimation of the Law,and 
therefore ſtand in a different ſtate, and 
account from Paſture Grafs. 

A third difference may be in the man- 
ner of the Treſpaſs,viz., Where Meadow 
Graſs iseaten up with Cattel.by a Treſ(- 
paſſer, and where by him mowed, and 
carryed away as Hay ; for inthis latter 
caſe,an Action of T rover and Converſion , 


* for ſo many Loads of Hay , 1s doubtleſs 


At lealt,me- 
thinks, ARi- 
on upon the 
Caſe herc,& 
detore,ſhojd 
be main= 

tainable, 


maintainable by che Executor, though it 
ſhould be admured) that in the other caſe 
of conſumption,by the mouthes of Bealts, 
withour ſeverance, no Aion ſhould be 
Mmaintainable by the Executor ; which yer 
I admit nor,bur think the contrary proba- 
bable. ER er 

For when Meadow ground, which year- 
ly conceiverh ( Sol ſine howine generat her- 
bam) (hall be ready to be delivered of her 
burden, if a ſtranger putcing in a herd of 
Cactel, which ſwallow up, & tread down 
this fruit of her Womb before the Mower 
with his tithe come as a Midwife. to help 
her delivery, if then by the haſty death of 
the Owner, before Action brought, this 


great Treſpaſs ſhould be diſpuniſhable, it, 


werc 
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an Executor. 


were contrary, as me thinks to the pur- 
pole of the ſaid Statute, and a great de- 
fe in the Law, Yer here, perhaps,rouch- 
ing this, a fourth difference may be, or 
ariſe our of the time of rhe death of che 
Owner, v:z, where he dyeth before time 
of Mowing, and where not ; for Dato, 
that in the former caſe, becauſe, if ſuch 
deſtruction or conſumption had nor been, 
yer the Owner dying before ſeverance , 
this ſhould not have come co the Execu- 
tor, bur have gone with che Soil to the 
Heir, that therefore che Executor, who is 
not damnified, ſhould recover no dama- 
ves : Yet in the other caſe, the Owner lt- 
ving till afrer Hay-time cleacly paſſed , 
21z, till che end of Angſt; me thinks 
now, fince this fruit of che Meadows 
Womb ſhould have been a Chactel ſeve- 
ted, had nor chis Treſpafler made unlaw- 
ful prevention, | 
Therefore, the Executor to whom 
the lame ſhould have come , towards 
the performance of the Will, ſhould 
tave, our of che ſaid Statute , an 
Action and remedy reached unto him, 
td recover recompence in damages for 
this wrong done ih f2tardationem Exe- 


J emtionss ' Teſtamenti, A fifth and laſt 


H 2 diffe- 


93 
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difference may perhaps be in the. fate of 
the Owner 3 for Pofito, that where the 
'Land is his Free-hold,or Copyhold Inhe- 
ricance, po Action (hould be given to his 
Executor for Wood or Graſs taken or de 
royed inhis life-time: yer where he is 
bur Tenantfor years, Gardian, or Tenanc 
by extenc, ſoas the very tate inthe Land 
was tocome, and 15 come torhe Execu- 
cor (together with, Q#icquid plantatar ſe 
b ) me thinks the Executor thould have, 
cogerher with the ſtate inthe Soil, | the 
Action to puniſh the Robber of, or Tref 
paler upon the Soil, Thus baving ſeannad 


and ſifted to the belt of my abilicy , all 


differences and circumſtances of this 

point, how far Iam wide, and where 

righr, Alorupz ſit judicium, or rather, Ah 
3 H. 6.3, tors efto judicu, But this is clear, thi 
= (cron, 0. whereſoever Executors do recover any 
damages for Treſpaſs, or other wrong 
done to their Teftator, the money. rect 
$ held in. vered (ar leaſt, if Execution be had, 0t 
alc*5Cale of ' . . . 
damages in MONey received.) will be Aflers in theit 
424. Imped. hands,as well as Debts recovered upon 


contr. of the Bonds or Bills, or Lands, by them taken 


recent * 7; . | 
Pen ke. IN Extent upon Statutes, Recognizances, 


teafing= Or Judgments. Yea, without ever havitg] 


7; 4 3- theſe moneys, Executors may niakerhen 


Aſſer} - 
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az Executor, 


Aſers in their hands, v:z, by making Re- 
» | leaſes or Acquittances, or acknowledg- 
.- | ment of ſatisfaction; for this amounteth 
toa Receipt, and chargeth the Executors 
towards the Creditors, with the whole 


— 
[ee] 


-f penal ſum,though haply they receive bur 
nc | part@as che principal,or ſome lite propor- 
nd | £10. 

u- | Therefore, there is great caution tobe 
ſs | »ſed by Executors in this kindzchat urileſs 
re, | they be ſure they have goods ſufficient to 
he | pay all Debts and Leyacies, they make no 
&f- | Releaſe, Acquitrance, or acknowledg- 
1d | men of ſarisfattion, for more then they 
-21;} :teceive; ic debt or damages. 

his | -: And the like caution to be uſed by 


4hem, touching ſubmiſſion of debts or da- 

mages troArbitrament,where bydiſcharges 

&f the ſame may grow ; forthe ſubmiſſi- 

on to the Arbitrament, being their volun- 

tary at, although the Arbirrators by their 
Judgment,. do diſcharge the debt or da- 5. ;; v1, 
- of Mage in parts or in whole ; yer ſhall che +5 - _ 
heir} Creditors have like remedy thereupon ye pan 
againſt the Execurors, as 1f they had re- Verditin . 
eaſed , or , which is more, teceivedihe the wite, © 
ſame, x nor rhe 1 x* 


ecutror of 
Husband 


--- Ocher ARions there be of diſcnarge , 4i9iene. q 
pv H 3 which 9 42,00C, 
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The Office of 
which as the Teltator himſelf in his life- 
eime might have had, ſo may his Execu- 


cor after his death, viz. Writs of Error, - | 


Attaint, Diſceit, Andua Querela, Iden- 


titate vomints, But this laſt is given by Sta-: 


tute, Waatſoever 1s regained by any of 
theſe Wayes) as unduly loſt by the Teſta» 
coroſhall allo bz Aſlers, 


Special Caſes pertinent to the 
| Premiſes. 


1, Chattels come to the Executors from the 
T eftators, yet not Aſſets. 

2. Aſſets which be wo Chattels. 

3. Thmgs ts Afton, and in the Perſonalty, 


turned mto Chattels Real, & E con- 


[[a, 


" A Sto the firR,I exemplifie thus: 4, 
makes B_ his Executor, 'and dies; B. 
makes {". his Executor, and dies, The 
Good-left by A; to B, as Executor , far 
exceed his Debts and Legacies ; or let us 
ſuppole no Debts nor Legacies of A.and 
that B. dyeth much in debt, above the 
Goods he leaveth, and did make no alte- 
ration of the property of the goods of A. 
bur meerly left chem to C, his —_—— 
ow 
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-- an Execcutor, 
Now ſhall not the Goods which came to 


B.as Executor of A, and ſofrom B, to C. - 
+ beliable in Law to pay the debts of B,yer 
in Conſcience, me thinks they 'ſhould, and - 

that C.hould not receive themto his own ; 


uſe,as in Law he may, whete «A. left no 
debrs. Bur if A, taking B; Executor, did 
alſo by his Will give him all -his g00ds 4 
and he in his life-time made ele&ion to 
have them as Legatee,or by his Will, did 
ſo diſpoſe of them,or appoint them td go, 
2s the goods he had as Execuror, they 


could not be otherwile given or. diſpoſed, * 


Now by this election they were alcered 


1o propercy from being his as Executor, 


and (0 as his own o00ds ({hould be liable 
to his debrs, Bur chings i in Action could 
not be ſo given or diſpoſed, o1,, Debts, 
&c, yet if D. were indebted ro A, one 
handed pound, and B, his Executor took 
new Bond of him,or another for it,giving 
up the old Bond, now was it become his 
_ debrt,and ſo (hall ftand in his Execu- 
tor, 
Another inftagce of this, thus; If A, 


263" 


Patron of the Church of D. grant to B.che Or if 2 


nexr - avoidances the Church becomes (, 


yoid, eA. -dies before he preſents, his 
Execuror preſents, and hath che benetic 


H 4 | of 


[{tranger Th 
rp it h's 
and he 
dying, his 
Execurgs 


recovers in of ferring his Son or Friend yer ſhall 
by Takes tres rd cir ores ur in his hands for pay- 


done infr® ment of Debts ; for that be could not + 


11 £2 0 lawfully rake money t& Preſent, Burif 


Hg nSal B. had dyed before the Church had be- 
Ban. Ye-ndere CQMES youd 5 Then becauſe the Execurar 
i fere/e, Might lawfully have ſold ic the value 
pri, —  fhouldbe Aferinhis hands, as I con» 
| ceive , excepc perhaps the incumbent had 
dyed ſo haſtily afcer B. that the Executor 
had nor time convenient to find out a 
Chapman,and co ſell ir, 

If inche other Caſe a ſtranger had pre+ 
ſented, and got his Clark admired, and 
the Executors of B. had in a Q#4, Ivy; 
$ecovered damages, the money ſo recoves 
red ſhould have been Aſs. Thus much 
Sf the firſt, viz.chat ſome things of the nas 
ure of Charcels may come to Execators, 
and yernot. be Aſſets, 

Touching the ſecond, viz,-rhar ſome 
things may be Aſiets in the hands of Exe» 
eutors, ' which yer are no. Chartels; 1 
ſhall give but rwo inſtances, Firſt, 

22 H.9,5r, Where a manleaverh a Ville for years 
Filleinage 45 to his Execurors, and the Villein purs 
how thaji Chaſeth Land in Feevfimplez and the Ex- 
axbe AF ecuror entreth into the Land 3 now hath 
hes, — he Fee-fimple therein; andrhis has 
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au Execalor,” 199% 

Aſſy for payment of the -Teftatory 37+ 53-404 
debts. - So, if 2 man by his Will give 1! ay rents 
Lands in Fee to. his Executors , to be — 
ſold for performance of his Will ; Theſe cap, 7uf.. 
( defore che money thereby raiſed ) are 77+ Ate 


Alerts, both for payment of debts, and % 
of Legacies; Bur if the Lands had been on 
given £o be ſold onely for payment of m__ 


debrs, they ſhould onely be Aſſes for 

that purpoſe, and nat for paytnenc of 
Legacies : and ſo, if it were expre(s 

ſed robe for payment of Legacies fingu- 

larly, this ſhould not be Aﬀers for 

debts , as I take it, For fince theſe are 

not Aſſets of their own nature, but ſo 

made by the Will and diſpoſition of the See 9 Fees 
Teftator;z me thinks they cannot be other- eats 
wiſe, . nor farther Aſſers than as the 
Teftator hath willed and diſpoſed; bur 

though Lands thus given were Afets be- 

fore the. Stat, 21 Hey, 8. cap. 5. Yer how 

can it be ſo, ſince the very words of the 

Scarure be, that 1f one do will by his Te- 

ftament or laft Will, any Lands, &c. to 

be ſold neither the mony thereof coming, 


, nor the profits taken, ſha'l be accounted 


as any of the goods or chattels of che ca 
Teſtarors; which I conceive to be all one, 64 
25 to ſay, that they ſhould nor be Aﬀers 3 | 
"FIR for 


The Office of 


for when an Executor denyeth himſelf rg 
have -Aflets > the- form of his plea is, 
Quod nulla habet boua nec _— ; Kc, 
Yer fince that Stature , v:z, in the late 
Queens time, the Law was twice admit- 
ted or conceived ſtill to be according 
tothe third of Hey, 6, viz. that the Lind 
deviſed to be ſold, or the money thereof 
coming, ſhould be Aﬀlers, Indeed, in nei- 
ther of thoſe Books 1s there any mention 
of the clauſe in the ſaid Stature ; and 
ir 1s poſſible, that it might be forgotten, 
as in other Caſes ſometime hath happen- 
ed. Bur caſting about how to reconcile 
thoſe Books with the ſaid Statute , and 
not ts ſuppoſe che ſame forgotten at both 
times,” both at the ' Barre , and Bench 
( though being bur'a. ſhort clauſe in 
the middle of a large Statute to other 
purpoſe, .it might well ſo have been ) 
at the laſt, though not haſtily, I grew to 
conceive, that the ſaid clauſe being in an 


A& which limiteth the Fees of Ordina-_ 


ries, and their Scribes, according to the 
value of the goods of the deceaſed, and 
chen brivgeth 1n chis clauſe , that the 
Lands willed to be ſold; ſhall not be ac- 
counted as any of the goods, &c: The 
Pa;liament meant thereby only to ex- 

clude 
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clude them to this purpoſe , that they 
ſhould not be accounted as part of the 
goods 1n the valuation, acco'ding to 
which the ſaid Fees were to be rated; and 
though the words be general, that they 
ſhall-not be acconnted as any of the 
goods, @&c. yet 1s it the more probable, 
that the Parl, intended no further then as 
aforeſaid ; becauſe that claule after the 
Fees. limited in anſwerableneſs to the 
values,is brought in by a Provi(o,viz..Pro- 
vided alwayes, that if the deceaſed Will- 
ed any Lands to be ſold, the money nor 
profirs ſhall not, &c, And thus perhaps 
ic was underſtood and conſtrued inthe 
ſaid late Queens time, though no men- 
tion be of any remembrance of that clauſe 
or proviſion in either of thoſe Caſes re- 
ported by the Lord Dyer, 

As for the third, viz. the changing of 
things out of the perſonalty , intothe re- 
alry, & e contra, I ({hew it thus: If a 
debt were due to the Executor , as Exe- 
cutor, by Starute , Recognizance , or 
Judgment, and he ſue Execution, and 
have Land of the debtors in extent : now 
ls the perſonal duty turned into a chat- 
rel real. On the other fide, if ſuch an E- 
ſtare by extent , or a Leaſe for years 

| mortga= 


The Office of 
mpg come to an Executor, and the 

ebtor or mortgager payeth the money 
due ; now are theſe real channels tutned 
into Aſlers perſonal. 


Another ſpecial Caſe of equity oppoſing Law. 
{* pf 6 cake [7 Fear hep feng 
A&Recognizance for aflnrance of Land, 8 
dyeth,and the Land deſcends to his Heir, 
or be.it that B ſold the Zand ro C, and 
alligned to him the Bond, Scature;e+c. yer 
mult the Suic , or taking our be inthe 
name of the Executor, of B;and neither of 
the Heir,not Aﬀhgnee. And thar which 
is recovered, or gotten in extent, will be 
Afers in Zaw to charge the Executoryas 
I cake 1t; .yet in equity it pertains to the 
Heir or Aſhgnee, Q#ere » if the Execu- 
cor meddle not, but onely {uffer his name 
ro be uſed. 


Of things roms to Execators by Condition, | 


Irſt, we will conſider of Conditions 

& bringing back t6 Executors goods, of 
chattels granted away by their Teſta» 
rors, Touching whichzthere 1s no doubt 
but 1£ the Condicion be ahy other chan 
fos payment of money, or other things 
; va- 
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valuable by the Teſtator, or bis Executor, 
the chatrels returning co the Executor is 
Aſſets in his hands: as put the Caſe 2 
Leaſe for years, Horſes, Sheep, Plare, or 
other Charcel, were granted by the Te- 
ſtator to A, upon condition that if A 
did not pay ſuch a ſumme of money, or 
do ſuch other A& as the Teſtator ap- 
pointeth , and this condition is nor per- 
formed afrer the Teſtarors death, now 1s 
the chatrel come back to the Executor, 
and his Afſers, But the queſtion hath 
been ( and perhaps may be ) where the 
condition is, that the Teſtator or his E xe- 
cutors ſhall pay 'the money to make void 
the Grant, and accordingly, the Executor 
afrer che Teſtarors death payeth the 
ſumme out of his own purſe > not ha- 
vipg any money of the Teſtators in his 
hands: in this Caſe coming in queſtion, 
tempore Hen, It was reſclved ar the laſt, 
that this redeemed charrel ſhould nor be 
Aﬀers, but be to the Executor as his 
own proper goods, though atthe firſt, 
three Judges were of contrary opinion, 
"1, that the goods redeemed ſhould 
bein the Execmter , as goods of the 


| Teftator, And cruly T mult confeſs , 


thac I cannot yec kinde good ſatisfacti- 
"Y | on 


Note Þff. 
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bn in that Books reſolution, except we 
ſhall rake the Caſe chere to be ſuch as 
that which is put and reported by the 
Lord Dyer, tempore Hen, 8, viz... chat the 
money paid for. redemption , was as 
much as the full value of the goods 
pledged, or mortgaged ; or elſe (hall ad- 
mir the Caſe to be, that this redemption 
was not by payment at the day condirio- 
ned, Asto the firlt it were rare, if any 
ſhoutd lend money upon a mortgage, 
where the thing morrgaged,is hot of bet- 
cer value then the money lent ; rare alſo, 
that an Executor ſhould take care to re- 
deem with his own money , that which 
ſhould yield no benefit or advantage to 


him, or his Teftator, Ler us therefore 
ſcan and examine the Point, ſince the 


ſame may come frequently in aſe ; and 
this we may the more decently do, be- 


cauſe the Lord Dyer in the Margent of 


the Caſe by him reported, as aforeſaid, 
ſaith exprefly, that the ſaid other remp. 
Henry the ſeventh, was not ar all adjudg- 
ed, himſelf having viewed the Roll , 
- Which he there ſets down, and the names 
of the parties, We will therefore put 
the Caſe thus: A poſſeſſed of a Leaſe 
for fixty years, of one hundred pound 
Land, 


an Executour, 


Land , morrgageth it for five hundred 
nd; or be it that the mortgage or 
pledge be of a Jewel , or peece of Plate: 
for half che value, and thar before the 
day limired for payment, and redempti- 
on, A having made B his Executor ,dyeth> 
and B at the time and place maketh 
payment, as was conditioned, Now the 
eſtion 1s, whether this Leaſe, Plate, or 
ewel, being worth much mote than the 
ſum for which ic was mortgaged , ſhall 
be in him wholly in his own right, and 
co his own uſe, or partly, if not wholly, 
as Executor to A, (ſo as to be ſubject ro 
the payment of Debts and Legacies. 
Here ic muſt be clearly admitted, that 
B was inabled to chis redemption one- 
ly, and meerly by the Condicon an- 
nexed to the mortgage, or pledging. 
It muſt alſo be admitted, that this 
Condicion, and the power or intereſt ro 
take benefir rhereof to him, came, and 
was derived onely as Executor of A. This 
being premiſed, it muſt needs follow, (as 
to me it ſeemes) that the Condition wor- 
king, and having his operation in the re- 
demption to deſtroy the Grant , mort- 
ſage > or pledging, it muſt needs make 
theſe things again the Teſtators goods, 1 


ſtats 
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1s qus prixa,' and fo to bein Bas Exe 
'cutor ; fince in that right onely he was 
intitated totake benefit of the Condinion, 
For What is it which hindered ,; before 
this, from being the Teſtarors goods ? 
dorhing certainly , bur onely. the force 
and ſtrength of the morrgage or pledge: 
Now by the cedemprion that 1s become 
void-; and hath loſt its force ; therefore 
the property of cheſe things mutt pou 
needs be; as if no ſuch mortgage 
br pledge had been', or as if it had & 
the firſt been void , and of noforce? 
Thus muſt the Condition work fag 
him who made it, vis, A the Teſts 
ror: and thoſe of the contrary opp 
nion in the time of King Henry te 
ſeventh, do yer fay , that by this r& 
demprion the Teltator is ſo much indebby 
ed to the Executor» as he disburſed fc 
the redemption; which could Ran 
With no reaſon, unleſs by it the proper 
ty and intereſt ſhould be reduced to he 
Teſtators behoof, Thar thus it is, 
alſo proved , as to me it ſeems, by thy 
Cale of mortgage of Inhericance , upd 
Which the Heir making payment, a6 
cording to the condition , 15 not nol 
1n as a new Purchaſer , but as Heire 
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ſo as he (hall have his Age ,, and be in 
Ward evenfor this Land ; Yea, it (ball 
be Aſecs in his hands , for ſatisfa&tion 
of his Fathers, as other Anceſtor's debes ; 
which in ſome reſpeR is a harder Caſe , 
than chac of che Executor , for he'bath 
means to (arisfie himſelf of che money 
disburſed, either ouc of the thing redee» 
Y.mcd, or other goods of his TeKator , bur 
Heir hath no ſuch means, Yer it will 
.asked, how the Execuror can be free 
K from miſchief? for if chis thing redeem- 
Med, be intice,as the Cup or the Leaſe, the 
vhole will be taken in execution for the 
ot's debr, Toadmir this, yer here 

one. clear way.of remedy, vis, The 
EXecuror may before ſuch executian , 
ell che ching,! and ſo pay himſelf , and 
MWecain the (urpluſſage ro the Teftators 
ye; and the like of this is frequent in 
ye, 212, for Executors to pay off the 
eftator's debt with their own money , 
and co make themſelves ſatisfaRtion out 
f the Teſtator's goods. Beſides, it is nor 
wpoſſible,thar this redeem'd thing (ſhould 
& thus in intereſt parted, chat anſwerably 
pd proportionably, to the ſam disburſed 
or redemprion, wich rference to tlie va= 
ze of the thing _ a m_ 


I13 


F14 


"4 


The Offce of - 
efchitd:part,or three parts thereof ſhould 
be co the Execuror ip his own right as bis 
own proper goods, and the reſt in him as 
Executor, As poſto, that A.and B, were 
Tenants in common of ſuch an entire 
Chartrel : A. maketh B, his Executor.and 
gens. 'Now hath B. one moiety. ag 
zXCcutor, and another as his own proper; 
and upon a Judgmenr againſt him as Exy 
ecutcr,that moiety onely which he hath ag 
Executor , muſt be taken in Executions 
and here may be remembred,how in Exey 
cution of a | ny or levying, of 428 
Amecciament out of an-intire Chai tel of 
more value then the ſum tobe levyedz 
the whole is to be ſold, and che Surplus 
_ the Debt or Amerciament 1 
tobe delivered back ro the Owner, For 
wallthis debare, we muſt preſume / the 
thing redeemed by the Executor, to bg 
of better value chen the ſum, paid ,; elſe 


we may eafily admit che whole to the By 


ecutor, figs 7s ; 
Againzthe Leaſe for years,is not {64 
cite a thing; I wean the Vier bart 
thereof Parricion may be made ;.. yea, Wh 
forced by Action between jdint-tena 
and Tenams in Common, But. here ies 


be hd, te Clef Redempriont 
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he Daughter avd Heir; who though ſhe 
have a Brocher bo:wafcer, 10/25 row (he 
isno longer Heir, 'yer (he thal , as the 


| fromche Heir,as a Pergiaſire, or Purchaſe, 
8 | Asfor this ( which Lwill not oppoſe ) the 
9 | Law ſo'framech; ro the favour of the 
5 | Daughter, becauſe of great miſchief co 
{1 | her, if being ficipped of che-reft of che 
If | fnherirance by the Birth of a Brocher, (he 
}z | thould alſo loſe thac which her money 
tad redeemed, withour' having any re- 
tnedy to have her money again,or any re- 
&mpence for it ; but in the other Caſe 
there 1s no ſuch tniſchief, for rhat che Ex- 
 Entor may pay himſelf , as hath- been 
lhewed, 
” Now on' che other fide, 1f the Caſe 
ſhall be underſtood, rhat the Redetmption 
Was by payment after the day, then will 
ue 8 Feafily admit, that the property or inte- 
| ft, 451n1che Executor to his own "ſe g 
0 or that the Condicion, now having no 
Milh | pewer to reduce it back, or to operate 
of Ay thing , it is rather a re-emption 
1M tanacedemprion , fince ic was at the 


jt Will of the Morrgagee , to diſpoſe ir at 
hy: lis pleaſure ; and any ſtranger , as well 


n gf #tbe Executor mighe-chus have redee- 
wee >! I 2 med 


| 
| 
* | Bookſaith, retain the Land redeemed 
> 
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med,viz.repurchaſedir ; therefore onely 
Equicy, agd.not Law, in that Caſe, can 
make any part of the value Aſlers in his 
hands : And ſo alſo, I think, if we ſhould 
admit inthe other Caſe of paymenc,ar the 
day that the property of the Chaccel is 10 
the Executor as his own , + and. not his 
Teſtator's goods, no part of ſurpluſage of 
walue,canin Law be Aſſets, howſoever.jn 
Equity. Saxt os 
Lalily,if the Executor redeem by. pay- 
mentat the day wich the TeRtatar.s own 
.mony or goods,none will doubt, but.thpc 
the thing redeemed, is in him as Exequ- 
tor, and the money by him paid for.Re- 
dempuon is well Adminiſtred, the goods 
redeemed being of better value, Bur this 
way it makes no difference, Whether the 
whole value of the goods redeemed, ſhall 
be held Afers; and the money.paid for 
Redemption Rand drowned: therein, 


that that ſum be till adjudged in thef - 
hands of the Executor, as Aſſets, and only || // 


the ſurpluſage of the thing redeemed & 


ver and above the ſum paid for RedenrJ . 


. .ption, 
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D | Things actrued by Covenant or Aſſumption, 
d F A, Covenants wich B, to! make him 
c a Leaſe of ſuch or fuch Land, by ſuch x 
0 | day; and B. dyeth before the day, and 
us |. before any Leaſe made; now mult .F, 
of | make the Leaſe to the Executor of B. 
In | andthe Leaſe ſo made to him, ſhall be in 
| him as Executor, and conſequently as »1,,.. Com. 
J- | Aﬀers, This is proved by the Judg- 
wp | menc,in the-Caſe berween Chapman, and 
we f Dalton, in the late Queen's time, Yer I 
Wr | "tonfeſs, that it is nor expreſſed in the 
&- | "Reſolurion of this Caſe, thar this Leaſe 
06; | '{hould-be Afſers, but that the Execurors 
ns} ?houtd have the Term as Execurors., 
the | *which implyech as much in my undex- 
all } 'anding; and the Declaration whereupon 
fot | ' the Defendant demurreth, ſers forth the 
0] breach bf that Covenant,co be in retarda- 
We} * tore executions tefamenti; ſoas the dama- 
'vex thereupon recovered, v1z..3301. were 
d &f -Afﬀers;and conſequently alſo ſhould che 
ef} -Ferm have bin, in'lieu and recompence 
| whereof theſe damages were given, The 
like Law, if A. aſſume upon good confi- 
deraciongro deliver in to B, by ſuch a day, 


.;- | 20quarters of Malt, or ſo many Loads of 
by I 3 Coals 
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* Coals or Wood, or any othex Watres' et 
Marchalbiſs and'this is not performed 
in the life of B, tut after to his Execu- 
tor; WAfallbe ro hi as Executor, and 
ſhall be Aſſetb-in his hands, as well as the 
money"reabveredin dariiages,for not per- 
 foir*ing, ſhould have been,” * 


'* Of1,3%4,: 117rmed by remainder, or 
p mcreaſe, 


Fa Leaſe be made to one for life , the 
L remainder to his Executors for yeats, 
and he dyeth, 'this will be ' Aﬀers in the 


: hands of his Executors , though it were |: 


- never inthe Teſtator, as was in the lat- 
-rer end of the late Queen's time, reſolved 
-by 'three Juſtices, the Lord Anderſn 
onely being of a contrary opinion 3 and 
there it was ſaid, that Cramer's Caſe, 
whereinthe contraty,in effe&t, was reſol- 
ved,was of little Authority, for thar there 
were firſt ewo Judges againſt cwo, rillaf- 


ter Mounſor changed his opinion, upon - 


conceit, that there the eſtate was by way 
of uſe , - which could make no differente, 


Like Law; where a Leaſe for years, is by 
Will bequeathed ro A.for life, and after ': 
- to .B,whodyeth before A,alchough B, pe-J-P! 


he Caſes, where the Executor-merchan- per Babing= » 
© makerh gain thereof, 
\\Teſtaror do breed, viz, bear Lambs, 


4 -pound by the year.» and the Execucor 


an Executor; 


yerhad his cerm, in him , ſo as that he 
ould grant or diſpoſe it 3 yer ſhall it re 
4n his Execuror a his goods, and be Aſ- 
ſers, As for a reminder for years, ſo in 
che Teftacor » that he might grant or diſ- ; 
poſe it at his pleaſure > no doubt can be 
thereof , though the ſame fell not in 
poſſeſſion to the Teſtaror in his life-rime; 
yet no (cruple nor doubt can be, bur that 
this is Aﬀetsto che Executoreven whilft 
it continues a remainder, and before ir 
falleth inco »offeſſion » becauſe iris pte- 
ſencly valuable and vendible, 
Nor much of other natore co theſe, are ,, j1.s,z5. 


dizing wich the goods of his Teftator , 2" 
So 1f the Sheep, or other Cattel of he 


Calves, Colts, &c. after the Teſtator's 
death, eventheſe which were never in 
the Teftator, ſhall yer be Afers, and 
ſo the Wooll growing upon the ſheep 
- after che Teſtator's death, Bur there 1s 
.one-Caſe worth the confideration, and 
worthy of ſome doubr, as I think, and 
\ that isthis; One leaveth ro the  Execu- 
+ tor 2 Leaſe for years of Land, wotth 20 
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ceeping this in;his own hands ;'-one-year 
after 74 Teftators degrh , * doth''make 
chereof thirty pound in clear gain , above 
all charges ; now whether , as to a Cre- 
ditor , this whole thirty pound ſhall 'be 
Afler, or only twenty pound ; and the 
Caſe-fimply rhus pur, ſbaJl be underfio6d 
of an occupying and manuring without 
any ftock of rhe Teſtators ; ind then if 
che, Executor did Rock it with' his own 
Sheep, or orher Cartel , as he muſt have 


| betathe lofſe by rot or death, ſo is it rea-. 


ſon, that if rhe manurants prove gain- 
full , he reap the fruits thereof in re- 
compence of his adventure y' and of his 
induſtty , skill, and good Husbandry. 
Bur if the Teſtators ſtock of Sheep and 
Carcel were (as of neceſſicy, or for the 
betcer advantage of the Teſtators Eſtate) 
continued uponthe Leaſe Land ,-'then 1s 


Irreaſon, tharthe gain or loſſe, whether- 


ſoever'of chem God ſenderh, do redound 
corhe Teſtators EPate. Like Law (as 1 
ehink) if an Execurtor,finding rhar he car- 


not inſtantly after the Teſtatorsdeath:let | 
the LeaſeLand near the value, ſhall there- 


fore buy ſeed-Corn, & hire the plowing, 
&c.Bur ic may be ſaid;thar che Leaſe hath 
one encitg valuation at the firſt, vpor-ttic 
BY;  appraiſes 
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appraiſement, To chis Lanſwerzfietathat 
the yalue upon che,appraiſemenc- 1s , nog 
binding, nor much reſpected ar the Com» 
mon Law; oem, bigh, ic {hall noc 
prejudice che Execucor z- if coo low, ſhall 
nor advancage him ; bur the. very value 
found by Jury,when i It. comes.in queſtion, 
whether the Executar have fully acmin'; 
tred,'or have Aſſets or not, is that w<-ich 
is binding, Next I fay, that if a-long 
Leaſe come to Executors, of Land wo: ch 
an bunJred pound by year, and no ale is 
n:ade thereof by the ſpace of a year, or 
more: 'now the terme concinuing of the 
like value, as art firſt, it is no reaſor l 
this hundred pound raiſed the fir{tYear, 
ſhould go towards the payment of debts 
and Legacies, racher then any of them 
ſt:ould be unpaid. Theſe things, I mean 
the knowldge of them, are uſefull rwo 
Wayes y. V1. Eickt, to give light to Exe- 
Cutors, to diſcern what unto them of 
right pertains : Nexc,to ſhew unto Cre- 
aicors and Legarees, what, and how far 
things ſhall be Aſſets, thar' is to ſay, 


| goods ro enable, charge,and bind Execu- 


ors £0 pay debts nd Legacies, Fer what- 
loever any of rheſe wayes cometh 40 
_ Executors from their Teflator , or 

£ is 
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is recovered by any of theſeA&ions, ſhall 


be in' their hands Aﬀers, the coſt and 


charges of recovering deducted. 
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What manner of Intereſt an Executor bath 
in his Teſtators Goods and Chatrels, and 
bow different from the common Intereſt 
which they or others have is their own 


proper goods, 


Le Intereſt which an Executor hath 
Rad as Executor ) in the goods of his 
Teffaror, is much different from che 
abſolute , proper and ordinary Intereſt 


which every one hath in his own proper . 


goods , 4s may- well appear in-and by 
theſe poitts: 1, Although a ſtranger 
rake away theſe goods » the Action of 
Treſpaſſe for the Execurot , is of gene- 
rall form, Qware bona ſua cep't, calling 
them his goods ; whereas a man ourlaiv- 
ed in Debt, &c, or convidt or attainred 
of Felony or Treaſon , forfeiteth all his 
own 260ds; yer theſe which he hath as 


Fxecutor, ſhall nor be forfeired,” If 2} 


Villein be made Executor, his Lord car- 


nd De 


anExecutor. 
not take rheſe goods, though he may take 


all the Villeins own goods : and. for 'ta- 


Teftator, a Villein way ſue his Lord. 
Nay, if the Executor grant all his goods, 
ſome good opinion hath been, that theſe 
which he hath as Executor , ſhould not 
paſſe; yea the Lord Dyer ſo held inthe 


lata Queens time with this difference, 


viz. Where the Grantor is named Exe- 


.Cutor in the Grant,there the goods which 


he hath as Executor ſhould paſſe ; buc 0- 
therwiſe , if he be nor named Execucor 
in che Grant, And that chis opinion 15 
probable , will further appear by char 


. which followerh. 


Secondly.che Executor cannot by Will 
give or. bequeath the Goods he hath as 
Executor ; and if he die inteliate, and 
Adminiſtration of all his goods 1s con- 


mitred to 7.D. yer hath he nothingro do 


with the goods which the Inteſtate had as 


Executor to his Teſtaror : Thus all his 


goods reacherh not to his goods as Execu- 
tor, | 
Thirdly, whereas a-mans goods Rand 


liable to che payment of his debts , both 
: this life-time and afcer;the goods which 
a-man hath as Executor , are not to: be 


taken 


I23 
Lit, tit, Vi), 
lenage 4Iyz 
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king ſuch goods, or for a debt due to the #7; Yee 


391H-6 F.1 
A releate of 
all A&ions 
by an Excs 
cutorext nts 
ations as 
Exccutor, 
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See theſe (o 
reſolved in 
Pl. Com. 5.” 
25. inter 
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taken inexecurion for his own debts, eis 
ther upori' a Recognizance ; Srature,, or 
Jadgmener had 202inft him, -And'1f fuch 
2 one die indebted, leaving to his Execu- 


ror much goods, which he had as Execu- 


- theſe are not Aſſets in his hands. 1y- 
able to the p1yment of -his debrs , but 
only - for rhe payment of the firſt Tett- 
tors' Debts or Legacies. Thetefore 7 
Quo minus broughe by an Execurot;\hew- 
ing that he w2s not'sble to pay the Kings 
debr, 2cauſe the Defendant derained 


Or ; 


from him an. hindred pound', which he 


o red him as Executor to S. was over- 
thrown ; for thatte could not b>. inrend- 
ed, Caich the B-ok , that the Kings debr 
could be ſatisfied wich tht which the 
Phinciff ſhould: recover and receive' 2s 
Executor, Wherex: a Woman heirg pil 
ſefſed of anyChucels perſnnil,viz move- 
able goods, all be deveſted our of her 1n- 
to her Hushand by her marriage, ſo asf 
hz die, and ſhe over-live, they be not 
hers again,bur her Hushands Extcutors'or 
Adminiſtrators ; * and if ſhe dre,all berhe 
HusDands, without being Exzcutor to bis 
Wife, Ir is not fo. of he 250ds wt 
ſhe bath as Execuror ; -rheſe Vil remain 
in ard +0 her; if her Hawand die: =_ 
| 


V 


an Executor, 
if. (he ber ſelf diegfor that ſhe hath chem 


as.t were in ancthers right, 2:2, as {he 
repreſencs rhe perſon,of .her TeRacor,her 
Husband ſhall not have them , 1f - he be 
not his Wifes Executor, and (0 Execucoc 
ro her_Teſtator, 
. ;Laltly,- whereas che Wrir of Treſpaſs 
ſeemes to make no difference berween 
ones .own goods, and thoſe he hath as 
Executor, that being a poſleſſory Aion 
gr. Suic grounded upon the poſſeſſion , 
yer come £0 an Action-of Debt » which 
more taltes and participates of the right, 
and there are. they. differenced : for 
where for.my own debt., when I ſue, the 
W. it ſaiths Debet & detinet, w1z, that the 
Defendant owes me,and derains from we 
that ſumme, Yer when ſue as Execa- 
tor, the Wrir ſaith-nar debce , he doth 
owe me > bur detmet onely, he derains 
from mezas admitting char he is not Deb- 
or to me, though he thould pay me; and 
ſo where I am ſued as Executor, th- 
. Writ makes me nota Debtor, but a de- 
ainer; Otherwiſe, where in my own 
fight, I owe, and 1am ſued fora Deb ; 
{Agcordingly,where Judgment inan AGt!- 
:an.of debt is given againſt one as Execn- 
407, its nor generally char che Plainciff 


jt ſhall 


I25 


This may be 
in h.s name 
only out « 
whole por. 
(:flion the 
goods were 


taken. 


Co.l. 5, {.z1 


126 


3; He. 6.45. 


7 hs Office-of 
ſhall c2cover againſt hym z -but he ſhall. 
recover of the goods of the Telſtaror ; and. 
rherefore upon this Judgment, no Capiar 
lyech/againſt him, to inforce Him to pay- 


_ by Arreſt of his Body, becauſe he is not* 


properly Debtor ; Bur if after ic be rerur= 
ned, that he hath waſted the Teftacor's - 
Goods;' our of which'the ſaid Debt (hall 


- Fedarisfied,then he having made himſelf a 


Debtor;/a Capias ad ſatufaciendums ſhalt 
be awarded againſt him, and then he fhall 
be caken in-Execution. - So'alſo 11 ſotne 
Cafes.of falſe Plea pleaded ; for where 


* the Judgmenc is de bonis proprice, - the. 


Plaintiff may have a Capias ad ſatisfarien. 
dum, andchar Judgment is in divers'Ca-' 
ſes for the damages, although not'in mas: 
ny forche principal. As for the Captas bes 


| fore Judgmentzin the 'meanProceſs agaitft 


an Executor; that 1s becauſe of his Conty-' 
macy in nor appearing upon the fortner' 
Procefs, A'7, ( 90 
The reafon of this different interef} 
berween an Executor-and another, ot be- 
rween the lame man's having Goods as 
Executor, and othets- in his own right ;| 
as alſo of the different manner of 64 
being indebred as Execitor, and -othet- 
wiſe 10 his own right, iswelt ex 
by 


= as —_—_—— cM — a. —_—_ 


< ESSY?”9 11220 =... =» tt... 


an Executor, 


by che Lord Cook, in Penchons Caſe, wiz. 
Firſt, that the goods which one hath as 


Executor , he hath not in his own righr, Co 5.6.88, 
bur in-awter droit, that 1s, in the right of - this ally 
another, meaning his Teftaror. Second- Plov. come 
ly,,that Executors are but the Miniſters 5 **® 


2nd Diſpenſers , or Diftriburers of their 
Teſtators Goods. 


Of atteration of property in the Execytors 
| wrt ſo as f 5.5m hh become bis owns 
whith he bad as Executor, 

To this head or Chapter » treating of 
IJ the difference berween the incere(t in 
Goods a#s-Executor, and others had mee:- 
ly in ones own right, andro his own uſe, 
it 15 not impertinent to conſider how thar 
Which one hath at the firſt as Executor, 
may bechanged in property,and become 
the Fxecurors own to his own uſe, as 0- 
ther his goods, which he had nor as Exe- 
axor, Here lerus firſt conſider of ready 
money lefc by the Teſtator 3 for fince 
pieces. of money, vz.. ſhillings, groars, 

eces, and half pieces of gold , cannot 
hn one from the orher, it muſt 
needs follow , that theſe coming to an 
Bxecutor from the Teſtacor, muſt in m_ 
7) Org 


The Office of 
ſan be altzred in propefry , ſo as though 
- the Exccutor ſhall be Gd ro tg 
much in money or value , yer can it not 
be diſcerned which money. in his. houſe 
was his-Teftators , and which his own, 
Conſequently the Sheriff upon the fiers 
facias, tor a Creditor, who harh recqyer- 
ed aguinſt the Execwtor a deb owing by 
the TeRtator , Cannot take away mony in 
execution as the Teſtators, in my. opimt- 
on; Qwere, if thereupon 4 devaſtavy (hall 
be recurned, or what (hall be done 
* Bur what if the Teltator were indebt-' 
ed rothe Executor, or if the Executor not 


2 ElDy-185 having ready mony of the Teltacors y, of; 


Books ab Otherwiſe, thall pay a debt of the Teſt, 
fingie. tors wich his own monys what ſhall, we, 
& Kc'r. Rep. (ay of the Converſion or alteration 
59: 3..1. 3: ſome of the goods from being his as Ex- 
5 HY. Dyer ECULOTy7O be his meerly in his own right? 
fol 2.3" Hereof. I. have ſ-ewed elſewhere my, 
conceiving 1 which is briefly chus 3, Thas 
* except either he haye in his hands mor 
of the Teltators , ( for of that it is 
to. make a proportionable change) oy 
unleſs the ſumme to him owing from his, 
Teltator , or by him pard for his Teſts. 
cor , amount to the full value of all the 
Tcltators Goods in his bands, or do «| 
ce 


Ty 


az Exccutor, 


ceed the ſame, no alrecation can be, uncil 
ſome ele&ion or Declaration by che Ex- 


ecuror made, which of the 5k 4 not Cx- I fo 
ceeding the debr unto him, he will have Exccu 


ro be his own: For where the Teftator's 

goods exceed this debt ts him, he pro- 

fry of all cannor be changed, _ of 

whar pare ſhall the Law adjudge the 

changeztill choice by che Execuror > Ir 

is. 200d therefore for him to do as the 

Mother-Guardian in Soccage, who is 
toendow £5 ſelf, calling her Nei 

eſſing ro them, which parr of che 

8 will have for her Dower. So 

x the Execurordo, Bur fer him take . 

that his EleAion or Declamion ex- 

ed nor his Debc, leſt icbe void, _ And 

c ſuch particula; ele&ion is to be .. 


X Fr ſeems tome proved by che Caſeof Dd. 


it E, 4.fol, 21, where the payment of 
ney ;- ' and deraining or taking of a 

of the Teftator's, is fentioned.Bur 
Goke there ſays, this carnor be done 
mithour the Ordinarie's Aﬀent. And the 
porrer thinks, though the Ordinary do 
ent,yet the property ſhall not be curned 
= ip, nada as hls owne, 


"IE K _ 


130 . The Office of - 
s, Ar\othet altetation'is of the profirs 
of k Leaſe <6tiie to the ExEcurors from! 
\ * the Telatot ; For ſince tio more thereof 
(Hall atid in the Execticor as Aﬀſers;then 
fo mach only as of oc mee the yeatly value, 
according reſolurioh iti Hargrave; 
Cafe; it Sit feeds follow, chat rhe refi- 
ap of the profirs muſt be the Executors, 
in rhe Rene otit of his wn purſe, |. , 
Eo. i, f.31b, Ig a Ee teſolves in conſequence viz, 

| that Hh, Chil be ſued Ft it in the del, | f 
; aid the driver ontly bs for the Rei | ;, 

age dEote the den &- the Teſtat 
Thus chotigh {= ah tne as Exec f 


et err WO mectly by þ 


KJ Kicking back upd this Caſe , we 
he Yiſcetn a necefficy fines of | 
s paying Wich tits own money. | 

for his for bis Te debr; as Whete the ha 

ſtator Veihy ropa Ad ar Fhogen 

6r our Lady y 5. dies a> pe OOY 
fore 3 6r, 26 put i tore: wolf] 

oy tes He the Feaſt, nor leayt 
Wy goods y the Rent , other th 
of the Leafe. ' Hep 


unleſs che -Extcuror will forfete_ tht I 51. 
Leaſe, he maſt lay of out at of his _ oth tr 
; fac 


an Executor, 23t ] : 
Now if itt this and orher ke Caſes he 
could nor do this uncil he had under Seal, 
of by a& inthe Court Spiritual, an afſent 
'&f rhe Ordinary, ic would be an excraor- 
dinary trouble ro Executors, | 
I finde alſo tempore Hen, 7, another 2019-5. 
mean of _ alcering property ( to wir 
\whete a Fiers Faczas comes to the Sheriff 
© ſell, or leavy a debr of che Teſtacors 
£245; . now ſaich che Book , may ths 
Executor buy theſe goods of the Sheriff, 
a5 well as another; and if he do, the pro- 
ity which he. had as. Execuror ſhall 
be turned 1nto a property 1 jure firo- | 
I9, , 
as an Execucor amongſt his Teſtators 
2%. find and cake ſome, nor his; apd - 
Mer theſe being claimed by the owner, 
who left chem by the Cuſtody of the Te- 
ſtaor , che Execugor nor creditg the 
Jain) , till keeps hem , and che ownet 


ABpIFRarSETT co Ton 


| recovers dammages in an aRi- 
nc pal of T rover and Carverſion; 
p 7 (and io jn all ather like Caſes) are 

97 | Tele goods: become the Treſpaſlors in - 

ny, becauſe he bach paid for them; 721,24 
therefore iris not range, 1f inhke man- 

It an Executor paying. out of his own 

pacſe, for, or in lieu of the Teftators 

: K 2 g00ds, 


:132 _ The Office of 
el haye ſo much of them '( whete 
) changed. in! property and 
bac 18; own, This is bur pur as an 
Inſtance underſtood with the exceptions 

and cautions prece denr. 


 — 


"CHAP. V ITT, 


of foe il and queftions avon the | + 
'E Tecutor and the Have. 

"He Executor may in- convenien 1a 

21H. 6.40. time after the Teſtator's death f 11 

otecxcen EET into the houſe- deſcended to the 

among them Heire, for the removing 'and taking 27! 
a excu- away of the goods, ſo 28 the door be 

>1 H. 7, 25- Open 3. or ar leaſt the key be in the door: , 

_ teis (6 and this I underſtand of the door ff 

pleaded. * each room; for although the dooridf ot 

entrance into Hall and Parlor be open, oP 

_ "the Executor cannor. by that juſtifie theJ it! 

breaking open of the door of any Chansſ-rh 

ber to take goods there, bur onely mlh}i3l 

take rhoſe in the rooms which be open; ;Þ 

and this is proved , as to me' it ſeems} arc 

= by the Caſe of the chefbwich Evidences,ye>l 

which, fairh che Booke > che ExecurniwlL, 

o- 


an'\Executor. 133 
£7 take and'puc out the Deeds, Uelive- 
ng.chem.co the Har,' 4z;rhe'theſt be- 43 £1. 24 
ing unlocked, 'as T underſtand it, - Now ane a 
.a chamber or -other-room withina houſe EX ifit be 
locked is an incloſure -ofgbetrer reſpe&- ww 
then a cheſt, Bur' if the goods be not” rlav.Cen, 
_ | removed within conveniem cimethe heir >: - 
; may difſtrain them as damage feaſant, ' . 
Where the. Tefiator recovered land 
and damages,or a deed and damages, he 
th | idying: before Execution, . che Herr ſhall 
have execution for.the -Land or Deed, 43 £4. 3. 3. 
: ' | and the Executor:for the Damages : bur 3*5:455 
ant | 14999. Edward the 4. itis ſaid, that untill Excauion 
ath | /nbe Heir ſue. a Scre Fanas the Execu- ff. 
the | 2:x0r - cannot ſue..execution- for che. dama- 


ins | 218ES. m bs bait 

che z! -»If a Credicor be made Executor by his 

50r: | (Debtor , -and pay himſelf part our of che 

c |» Goods , be cannot ſue the Heire for 

ciof} >the reſt » | becauſe the debt cannot be ap- 

WM cporttoned ; bur otherwiſe, he ma , ſaith 

: the x{the. Book : yer Q#er%,if he do cakeupon 

van[ him the Executorſbip ,- and have.goods ** + 
md 1G@fricient to pay all.  - 

Den; tf. a des be recovered againſt qne who 

ems | zcdieth before execution ſued, leaving goods 

ed alufficignr to. (arigfic ,.,now (ball, not the 7.4431, 
infwLand: deſcended to the Heire be-char- 114. 
8. K 3 Jed | 


= 


'S 8 2-0 


334 ET." 
Co.1.3, go» Ste # fool) difference where land is 
91 79.ke conveyed , upon condition of paynienc 
more, Lirel. £0 the Vendolyhis Heits or Alhgnes;and 
f-7.b.> 5l. he. dieth beſpre the time, and where iis 
Plow. evi; to. be: payd: wche Vendee, his Heirs or - 
24.7.4, Aſſignesy and bedieth ; iD thefirlt caſe, | 
_ paymene-(hall be tothe Executors ,/ bur 
notinche other, 7 
'';What things percain co the Heir, and 
what 'rorbe-Etecmtor 18 —_ _— 
As for Frowihs opinien', that w 
| goods bemongeged.gpon'condiibnychat 
of the Heir or.Extcaror pay, Oc, here if 
. the Heir make payment, he (bould have 
the Goods, I ſee not how that can be. 


"A Dertitory for the Following Chapter, 
PLACE me) Pepreſent the Teftators 
priſon; and muſt joyn inl bejoyned tn ſwit, 
& 8 cons, 


gutta hy alone miſt arſe ſuit and. 
'£. hen the differ i Phen, the beSFfpu 


il. or ha aha 3th, 
K, "Poe ns IR | 


an Exccutour, x 
be takes, but one may confeſs alone, 

D:.” One as welt as att; hath may gre aſ- 
ſent, or rekaſe the whole. 


'E, One cant groe, vor releaſe to another, 


vor dry 


F. Tir A One «the piſeien of 


al 
'G. If thels 
% BAY te, though the ather Raven 


—_ die ] eſe the Tefta- 


tor | an E xecutor. 


H; Executor mcluded mn the þ 5 perſon of _ 
Lag a” yr it. by Af my 


Sigur 5 I Taber 


ot Scire Fagias, 


'M, haber the Execqtor ſnd jp his wn 


qualay, or hrs T eftators. 


.N. Where one alone mey ſue... 


O, In (ut or them, Pais has 
Pars ro j the other aim | 


.. 4nd proſecute alme; conſequems inde. 
Þ, Death of ou Execuzer, Planysff or Dy- 


fendawt ; where abates Hu. 


K 4 CHAP. 


ſean = 


- 
= a F 6 44 


CHAP, IX. 
Ho Hani fland hte clini, 


"and in. repreſentation of ," or relation te, 
. the ore rt bis Aſſipnee or De 
_ Md ſans oe with him; 
ind hrs and to what Loh 4s 0+ 


Are as one b \\ hr prfon, 


rſon ; | 

| ther " 7IrR;- all 'of them 36 We the 
pl fre perſon'of the Teſtator, and there- 
abatement, fore muſt* they all. joyne | in ſute againſt 
37 H.5.17. others, and inſuite by others they muſt 
33 Hond +- be "all made Defendants ,' or at leaft {0 
Bro, 3. . many of them as doe” Adminifter : for 
**, 29 "though the 'Exccutors © themſelves muſt 
Therefore | rake orice by 'the Will ; how © ms- 
ſucduthe Dy Exgcutors there be , and muſt frame 
pleads that- their” ſuc | drpvecinghy — and 
nother Exe. UFRDgErs* not take norice of | any 
Fung ot Ore _ Pe os , and hy 
lead thay * FUL ce ecutors, For 
fetus as this reaſon, ' a1 rake it, in thetime of 
9 His. 44 King Edward the third, where two Exe- 
#5; 33 Cutors were of a terme, and the reverſi- 
Bro. on was granted by Fine , mentioning but 

E., » 

2b - ne tener , and'thereupon # Quid juri 
ng5, | Clamas 


: = 
rene. ot. Aa <WKk-Oo@. i th PRES 


viz at <a _. m-. .od ann lod ho ia Zoo as. cas. 25 a IGG 


D. 


t 
| 
0 
c 
{ 
, 
e 
J 
| 
r 
f 


—_ % ow 


"have 


an Exxeentor;: 
amt accordingly . brought againſt thar 
one executor; this was held good enough, 
though the other executor was not named 
in the Suit; belike, becauſe that one ( who 
indeedwas the Telator's Wile) did only 


 pccupy'-the- land , and- take: the profics 


* 


thereof -; for elſe, ſince all the Executors 


do —_— the Teſtators perſon,all ruſt 

n named, - Therefore did-.che 
Judges reſolve in the time of Hey. 4. that 
where a Leflee for years made two Exe- 


cutors; | and one. of them was diſtrained 
by the Lerd for Rem, who avowed upon 
"the -Lefſor, thar- Executor. (hould haye 


#igcf-his fellow Executor > to the end 


*thar borh- might have aide of the Leſlor, 


which-0fe- alone could not, And upon 
thisreaſon , wz. that the. Exgcucors re- 
preſentthe perſon of their Teſtator , .as 
one perſon { for ſa- ſpeakes the- Parlia- 
menc) Ic was enacted in the time of Ed- 
ward the- 3, that che Executors, though 
= by ſo many: ſhall have bur one efloyn, 

er before appearance nor after , be- 


Cauſe their Teftacor, whoſe perſon chey 


repreſent,could have had no more, 
I isfutther alſo-enated by the ſaid 


"Statute, -chae-where- two or three Execu- 
tors or-more bes: they being ſued in an 


Action 
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9 Ed, 3.6-3+ 
A. 


a0 z 


The Office of 
Sunn £1, 28220 of debt, though all do not_appeap; | 
2p; car ar Yet ſuch one of them or more-ag do, or 
theſumwens doth, appear at the Grand Diſtreſs, (hall 


E. 4-1, . . - 
:4 H.41.11. anſwer alone without his Compagiong, 
Bur whe And this Statuce hath been taken þy #- 
mult dechare Quity 11 three reſpects, FR" 
oainſt all, . 4TH 
again 3%. Fieſttouching the perſons: char it thall 


but be may Extend not to Executors onely , but alſo 
| rgp oy -to Executors of Execurors , yea, to Ad- 
pear and Miniſtrators alſo, though the Scat, ſpeak 
"4% onely. of Executors, | 

Fur procecs Secondly,touching the ARtions;where- 
mult ve con- as the Stat, (peaks onely of the Actign of 


t nued au 


ainſt ali, GeDt, 1t 15 taken by equity ro extend to 0- 
711. 6.35. ther Actions, as the Writ de ratingh 


Fxcemors Ly parte bonorum ; and detinwe ; yer pei- 
; +." haps this latter Action will beſaid ne: £0 
B:o,Fx:c.99 DE Maintainable againſt  Executors , for: 
or. 5+ their Teſtators att, bur for heir. own 
24. So nega- ONely ; But we yer'are not come {o farre 


evelr. - as to determine -what is maincainable; 


:34.6. t 4. but whe:her before all the Execurors do 


2.38 


— a 4 a a. —_ 


* ay . n ” > , 
vw. _—— cw DT r_ RR. Ye SD ch: Do. 4 


3'1.,7* appear » he, or they , which have ap- | 
There i 1s peared {hall be pur co anſwer ; and-{o f 4 
nor. mee''y tO bring ic to deciow y whether the Aﬀi- |. + 
__ it is out ON be maintainable of nor, I thok al- { 
22S wi ſo , that in the Action of Covenant» | I 
As if in dev, and All other -ARtions againſt Exeat- | 2 


”"- 


& det. tors, as Executors , he waich aPpex'en, 
# | | mu 


—_ 


anExccutor. 

mult; anſwer wichour his Companions , 
though. the greater qpinion in Ns ua- 
drageſimes , were contrary touching the 
a&izon of Covenanc, . But as for the ſ«b- 
pena againſt the Executors , which . is to 


' make them to anſwer to a ſuit in equity ; 


that hath been temp; E. 4. taken to be our 
of the reach and intent of the Starute.- $0 
allo of the Latztat in the King's Bench, as 
was. held in the ſame Kings time : ex- 
cept 'all the Execurors, making up the 
Whole repreſentauve body” of the Tefia- 
tor, be.1n the:cultody of the Marſhall,one 


139 
B 
Cont, 47 EK. 


$. 2s WV 
7 E44.:0,21 
; H,4.20, 
In ſet. fac. 
upon 4 pat. 
don by De= 
tendant out- 
lawed at 
their ſuir, 
47 E,3.22. 
Only Fenold 


in the afhr- 


mamnve. 

$ E. 45+ 

9 E. 4. I2, 

I3, . 
B 

20 vel 21. 


.or more of chem who are there, ſhall not Fac. rec. 


te inforced to anſwer ; and ſo-was ir alſo 
Jacely held in the Kings Bench , where 
Maſter Juſtice Honghton gave an excel- 
'lenc reaſon that this Caſe 1s our , of the 
laid Scarute, 24z., for char this Writ doth 
mot mention any debr, or name the De- 
Fendants Execurors, 


Thirdly and laſtly; that Statute is ex- 


ended by equicy to other Writs or Pro- 


ceſs ; forwhere che Statute ſpeaks onely 


.+of the Grand diftrefle , and che Execu- 


tors appearing thereupon ; Ic hath been 
many-times ruled , that when he or they 
appear upon the Attachment , Capras 


or Exrgext » anſwer \muft be > though 
of | | | the 
+ 


þ 149 - The Office of 4 
\..-* ,, thereſtappearnot ; for ſothe word Di- 
"Ec * fireſs is caken for all compulſory meanes, 
Or if us gr enforcement -of ' appearance. - But 


one ap-cars Tr | 
384.6..364 Where" the Stature reacheth not,” ve, 


Judzmen®s when the Proceſs is determined” againſt 
RK. : one or more, as by Outlawry, &c. there 


3213-14... the reſt muſtanſwer by the rules of the 
who is not Common-Law z Except ir be'in the caſe 


Sn fe Of Husband and Wife Executor , for 


with A and there the Wife cannot anſwer” without 
B coneſſert» her Husband, nor doubrleſs can be with- 
Yer 7 E.4 7 out her, where ſhe and not be 1s Execu- 
as for, Fo cor; but where borh be Executors, 
nor d:latory. there he may anſwer without her', but 

c notſhewirhout hify, When Execurors 
5H.6 fs. as Defendanes have appeared, if any one 


per Certeſ= of them will confeſs the ARtion', this 


More. 


Ifcheyreco- bindes. and concludes the reſt ; bur'if 
of them One Will plead one plea,and the other at- 
prayes 2 other , thatzſay ſomes {hall be received, 
a4Þs . . . 

214 ne. Which: is belt for the Teſtarors fate ;-f0 
Pagie Fir: where they ſue,ſuchas will nor proſecute, 
= belts ſhali {all be ſevered, and the rett*without 
be granted, them may'proceed ; and in like manger 
Bee. 44, Where they prayto be' received to defend 
So-where - their term, -and one of them afrer-makes 
the Deten. 9 

dant. Out- YOXA 

lawed at the Suit pf two Executorsy and upan the Seire Facids aber 
his P_ bur optic appcaresy 21 H. 7.25. 9 E. 4+ 12 Ty ; 


$6 | defaul 


an Executor. 
defaulr ; it ſhall not be the defanlt of all, 
bur che reſt; -or he, if icbe bur one who 
appeares, ſhall be received rouphold the 


defence of rhe rerm. 


Thucdly,, ſo where they plead a Re- 
leaſe tortheTettator or themſelves,one af- 


-rer making defaulr; this (hall not be, nor 


-make a coral default in the Executors, ro 


:Induce a judgment or condemnarion a- 


gainkrhem, Yerin truth, each Execu- 
tor hath-the whole of che Teftarors goods 


- and Charrels, be they Real, or Perſonal, 


and each may ſell or give the whole. One 


\ of them cannot give, nor releaſe co the 


-other his Intereſt, and if he do, it is void, 


[ 


. 


| 1 a75t Exe- 


and he who releaſerh , ſhall till have as 
much-incereft, as he ro whom he re- 
leaſed , becauſe each had the whole be- 
Fore; -upon this reaſon long ſince, where 
*one of the rwo Execurors releaſed bur his 


"part of a debr, it was held that thewhole 


was diſcharged: and ſo if one Executor 
-grant his parr of the Teſtarors goods, all 


*-paſſerh > and norhing is left to the 0- come to | 
»ther , for that.cach hath the whole , and nm 
!!there be no parts or moyeries berween 


Execurors, Therefore, alſo chough 
'a Leaſe for a thouſand years, of a 
thouſand Acres of Land come to 1wo 


21E,3. 13+ 
27 H.5. 21, 


C 
If an horſe 


come to 


hath an 
horſe, aad 
= all tour 

ave but 
one, 
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Exectitors or more , no partition or divi- 


fion can be made between them , be- -|- 


cauſe ir is nor berween chem, as berweer! 
joynr Leſſees of Land , where each hath 
bur a moyery in Intereſt , though poſ- 
ſefſfion'of or rhrough rhe whole, Amidſt 
Executors each bach the whole, & chere- 
fore it he grant bis part, he grants the 
whole, Bur one Executor, may demife, of 
erant the moyery of "the Land for the 
whole terme, and fo may the orher ao; 
and this way chey may (etrlein friends or 
others truſted for them ,” a moyety for 
each3. eirher 1n ſeveral or andivided 3 
bur 'one of them canhot make a Leaſe to 
the other of any part , for he had the 
whole, nor can one ſue'rhe other as Exe- 
curor : yet if the Teftator deviſe to one F 


bis Executors, all his goods, after ſuc 
 debrs and Legacies ſatished, chere, after 
rhoſe ſatisfied, the Execuror May take 


the Goods, and maintain an ARtion of 
Treſpaſſe againſt che other Executor, 
if he rake chem from him',. and” con 
ſequencly an Aﬀion of 'Detinue, fot 
keeping or deraining the: but Fits. 
as Legatee , his own ifſzne peitethite 
the Legacy- © ee. 


_. Thepofſeſſion of one Execiitot' 1$(He 


' poſs 


. 6 —_ - 
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| tum ; for wharſoever any of the 
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poſſefſion of all the reſt ; ſo, as if one ap- 


|. pearing co a Suir, and the ocher making 


defaufr, | in whoſe hands all the goods be 


_ which are nor adminiftced ; if, I ſay,here 


he thac appeares , pleads thar he hath no- 
thing ih his hands, this ſhall be found a- 
0-executors hath., he alſo hath, and is Ns te "7 
in his poſſeſſion , and ſo (hall the Credi- 


F 
All mult lis, 


' for recover, and have judgment.to be ſa- 19 H. 6. 55. 
\ tisfied our of the Teltators g00ds, as in 2+ E.3- 


40. & 42 LE, 


bis hands, And cherefore if goods be 3. 26. tr 
raken from one, all may maintain an jo. 


h's name 


Aion. of Treſpaſs thereupon ; for the oncly tron 


poſſeſſion of one, is the poſſeifion of all, p29", ©” 


ken 4 nor 


Bur che poſſeſſion of one ſhall nor be ſo recs he be 
the poſſeflion of all, as ro charge the %c.r. Br. 


curor, Bre, 


others own goods , whereof more elſe- x*- 3:. 


39 H:6. 45+ 
where, E 
Where two Executors be made,'he one G\--:| 
33 H.$. Eres. 


making a Will and Executors , and dy- Zx-. 149. 
ing » -1f the other dye after Inreftate;now 39 #4-5-45- 


ſhall noc the Executor of him who Grft 


dyed,be Executor to thee firſt Teſtator,bur 
he is dead Inceſtare,becauſe the ſurviving 
Execxror is fo dead; and in him thee Exe- 
txorfþip was wholly and ſoly ſeiled by 
the death of his fellow before him : So 
Adminiſtration de $9114 wow adwnry, (ball be 
colnmitred, The 
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; C. 9. Lb, To f. 
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Phitions 
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2. t. do, 


_ 
3o where 
the Star. of 
FF; i, 2ives 
time for 
proof ro 
him whoſe 
goods were 


wrelted, His COT » 
Executors ; 


The Office of = 


- The Execurbrs dr.Executorzif bit one, 


ſo repreſents the perſon of his Teftaror, 
chat he isin Law his Affignee by the ve= 


ry making of him Executor ; ſo as if one, 


Covenanc co make a Leaſe to 7, S. and 
his Afſignes by ſuch a time, and 7Z. S; di- 
eth before char rime, and before the Leale 
made , now. muft the Leaſe be made t0 
his Executors as his Afſienee; repreſent- 
ing his perſon ; 'ſoalſo,in a condition,to 
pay the Feoffor 'or his Afﬀignee : yer 2 
Leaſe ro A and his Aſfignes during the 
life of  B, '(hall not go ro the Executors 
of A.. .So-where in a general pardon by 


Parliament, there is an exception of | 


perſons - outlawed afrer judgment , .che 
perſon ſoout-lawed,ſballſarishe the Cres 
dicor, who hach out-lawed him, If the 
Out-law die befare this done, his Execu- 
as repreſenting his perſon, . may 
make ſatisfa&ion, and fo make the bene» 


| .may do it, if | "%" ; 
be e be. fit of rhe\pardon to extend to his Teſta 
. fore the 

time. 
Co.l.S$. 107.b 
Co, lib. 6, 
£ $0. 


tor, for ſaving his goods; as if himſelf 
had ſatisfied his Creditor, though he left 


him unſatisfied, when he left the world: | 


& diems obut extremum, Yer where A; 


ſold Land to B;upon Prowſo, that if he © 


payed to B. his Heirs or Afſignes, &c, B, 
died, 4 payed at the day to his'Execu* 


tor, I - 


\ 
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tor, and it was doubced, thar it was not 31's +xccu” 


rs may 


good 3 for the word Aſlrgnee could not have reſtitu- 
teach co hm, being no Ailignee of che ton jot ito.n 


v00ds, and a 


Land ; and where the Executor brought wric of Er 
1 - vor , YET 
an Action of account ypon a Receipe by gut. !5* = 


the nands_ of the Teltator, the Defen* iy-akes bue 


dant could nor be adminted to- wage his RP 


Law ; forthat this was helda Receipt, per z ©. Uy. 


i180. jContes 


Avtermanns ;- yet it is clear, thatif one by ygpc.e © 


Rood or Covenanc rye himſelf to pay fo fe 
ſuch a.\um ag ſuch a day , . not mentiq- Hel: ng. | 
ning his Executor ac all ;- yer is tbe Exe» Align. 
cucor bound , as included in the name ,5*; vim. 
orperſon of the Teftator, And where P43: 
the SCALULE. 2 3 of Hes, 8, givesthe Writ 24. Y 
of Attainc ( in che courſe there mentio- 

ned.) agamit the- party chat had Judg- 

ment ,- . ir tyerh againſt hig Executors if =» 
bebe dead ; but ehereof another reaſon is 57+ H-8, 356 


given : Where a man was bound thac he 


| would not fue ſach a Bend, and he 


dyed,. and his Executor fued ; - this was 
held co be no farfeicure of the Bond. So 


where ane was bound.to pay ten pound 


within-a moneth afrer requeli made-ro 
him, and he dyed before requett ; it fufh- 


| ced nor ro tnake ie to the Execuror » | - as 


mr Ie was ltkewnte: _—_ 
e'Wargane of Attamey: put in for wa 
vi; < __ Plaine © © 


. wo 
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61 Plaintiff in Nzbr, ir ſufficerh not for his 
3 Ei Executor to-bring-a Scire Facias upon the 


circier Ti- 
therly & Judgment. And if Executors ſue exe- 


WEEN. in Cution upon a Starute, 1 in the name of a 
ban. Reg Conuſee, asif he were alive; this is void; 
;:H.s, andthey may ſue our new extent, and 
Bro. N42, this they may do without any Scrre Fa 
cas, as well as the Conuſee might, if he 
Ty 7 | hadbeenalive. Burby Huſeey, Juftice, 
T Ifthe Conuſor in a Scature {taple z bere- 

15 H. 7. '4+ turned dead by the Sheriff upon the ex- 
15 E.. \.Re- rent, a Scire Facias Wult be ſued our be- 
__ +.c0n- foxe-extent proceed ; and: upon a Judg« 
Merchant, ment had, if the Recoverer die before 
execution , his Executor cannot, as hitr- 

ſelf mightz ſue our execution- without 4 

K Stir Fatias,asis there ſaid, Yer if aftet 
bet nn" 2 Capias ad ſat. awarded,the Plaincift die 
wn a Recog. before ir be executed, 'the Shetiff may 
: proceedto the taking of the;partyy.andis 
nor-ſubje& ro any Aron of falſe Imptie 

ſonmenc:: nay, if he luffer bim. to eſcape} 

;, 81. ror, © is Chargeablegas rewp. Elizabeth iruuis 
3! ia ba-reg, reſolved upon the: motion of LAnder ſony 
bur wichathic was held, that relief mipit | Tef 


be by Andie Qeerela. 04 ou 1 


Tefi 


- Like: Refolution-was. in the! Kings 


mM 


Bench after ſome doubt by #r4,atd 


other Judges,.v where the Defchanc < T 


after 


"I 


an Executor, 


after a Fiore Facias awarded, and before 
it was execured, that the Sheriff mighr 
proceed upon the goods in the hands of 
che Execurtors. 

Bur if the Defendant in an Action of 
Debc upon a Bond plead a Tender at the 
time and place of payment, and cenders 
the money in Court, where ic reſts, and 
then he ates , now ſhall not the Plain- 
uff have this money, becauſe the proper- 
ty thereof 1s changed , and bzcome the 
kxecutors, as was held in the Common- 
Pleas ; bur he is puc to a new Suit againtt. 
the Executor, | 

Yer where Judgment is once given in 
aWric of Partutionyfor a Termer, or in a | 
Writ of Account/, if the Plaintiff die be- 32 E1.vel 
ie | fore the ſecond Judgmenc needful in both crorer, 
cales, the Executor is nor pur to a new 1 
Nuic;but may proceed by Scire Facias up- Paſch.28, 
+ | onche former Judgmenc,as the L. Arder- H 
ſa held » uponthe motion of Fenner Ser- 
jeanc, Though before we found the Exe- 


q'#I here an --Abbot granted co- his: Leſſee 
| {> cake ERovers in anothers ' ground, 
Is 


aftetÞ 1 | L no. 


Trin, 36 El, 
it ba. rcg. 
H M, 


H 
. alJ,8s. 
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not named, ſhould enjoy this, during the 
cerm,/ as well as himſelf ſhould [have 
done, And whereas the Starute 23 of 
Henry the 8, gives coſts to a Defendanc 
againſt a Plainciff, ſuing for a wrong, or 
breach of promiſe, or the like, done 10 
the Phiniff , againſt whom ir paſle h by 
Verdi or Non-ſuir ; it hath been re- 
ſolved, that an Executor ſuing upon {uch 
wrong, or breach of ConcraCt to his Te- 
ſtaror made, ſhould not pay colts, becauſe 
he is another perſon chen the .Teftator ; 
and ſo15 it uſual in experience. But if 
in ſuch Suit, the Artorney of the . Execu- 


tor misbehave himſelf towards him, and, 


for this che Executor ſueth.bim, here if it 
paſs againſt him in manner"as aforeſaid, 


he ſhall pay coſts , becauſe this was 4 


Suir for a wrong done cohimſelF, 


If 4. recover.a Debr as Execucor-of 
F.'S. and.makes B, his Execucor , and 
dies before Execution ſued,  B. is not put 
conew Suit, bur-may have execution upy 
on that Judgmene,. But if A.or B, dyed 


Imteltare,' now could none-as Admini« | 


ſrator co either of them, nor as Admin# 
Kracor of F. S, have execution of this 
Judgmenx; for the former hath noincereſt 

| w 


— Yy ll a E 2-3 


_—_ 
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in eny'thing pertaining to 7, Ss. andthe 

| latter comerh to Title .above the Judg- 
ment,%:z.. as immediate Adminiſtrator to 
7.S-whois now dead inteſtate : and de- 
rivesno Tule from the Executor who re- 
covered, 

\. If a Conuſee have a Certificate intro 

the Chancery, upon a Stature, and then 

dies before extent taken our» his Execu- 

tof is purtoa new Certificate, and for , pj n, 
obtaining of it, wult make Aſhdavit, that , g,, 
no extent hath yer been taken our, 1 


fan Alen joyn with his Wife , who 


© is Executor- in a Suic for Debt, and ir 


cometh to flue; he ſhall not have tryal, 
per , medictatem aliemg. or Lingue, 2s 
thould be, if he otherwiſe were party ro a 
Iryal, as was held in the Caſe of DoCtar 
Julio, Yet if a Noble-man ſue as Exe- 
curor' co another:z nor noble. ; he (hall 
for his Non-ſuic be amerced: five pound , 
2s; if he ſued in bisown right, as was 
epnceived-21-E .4.77:By che ſame ule 
and reaſon ; doubcleſs a Noble-wan fued 


#rExbeurtor,ſhall not be acreſted;nor (bil 


wyCapias be awarded 2gainft him for 
not appearing. And if any Tryal ſhall be 
«anzadlue, chere GH be. rwo Knights 


3 of 


150 The Ofce 
of the Jury, asin other Caſes where'a 

Peer is party, - Likewiſe where the Wife 

15 to have her convenient apparel where- 
of the Executor muſt not bereave her , If 

ſhe be a Noble-woman, it ſhall be anſwe- 

rable to her degree. 

38 £.3.09, If one Executor onely ſell Goods of 
N the'Teftator, he alone may maintain an 
Aion of Debt for the money, So if 
Goods be raken our of the Pofleſſion of 

one Executor, he alonz may maintain an 
Adtion, and that without naming himſelf 

Executor. | 

Some 1ouch hath been before of Sum- 

mons , and ſeverance, whereabout be 

this added. Tf one Execurtot' will not, 

or cannot conjoyn in Suit withthe other; 

P ſoas he is ſummoned and ſevered, . now 

, 2 by hisdeath, afcerthe ſuir is nor abated, 
3"; 16 Ed,2, Pizzh, 111, yertif he live till 
\&5E 2 Judgment he may ſue Execution, ſay'0- 
8:2 Conte. ther Books, 13 E4.3. Fuzh, Exec, 9, It, 
35 E:3-.23” R, 2. Priviledge 2. Yer Que. of thaty fot 

2 2 ©» Jo . . 

vr, acc..unt NE Cannot acknowledge ſarisfaCtion , 4s 
hs hath been ſince reſolved, Ach.14. & 15. 
Elz.Dy.319, And the reaſon cherent 
being,becauſe he is no party to the Judg: 

ment, by the ſame reaſon can he not 

ſue Execution- upon it '3 for how -_ 


© $I, 3” YE TS ERS 


£3 & 
© ; : 


ay ExCccutors 


he have execution, for whom there is no 
Judgment given > now the recovery is 
onely in the name of the other Execuror; 
yea, by the ſaid lat Book, 1c ſeems that 
after, Judgment-had , he cannot releaſe 
the Debr, becaule it is now altered in 
nature, and turned in rem judicatam , 
though; at any time before Judgment 
he might have releaſed ic , as. both that 
laſt Book (ach, and the iwwo precedent , 
tewp. Ed, 3. Rich, 2, yea, in an Action 
of account, after Judgment had, that the 
Defendant (ſhall account, the Releaſe of 
him ſevered, isa good diſcharge to the 
Defendant, as was :eſolved 48 Ed. 3.14, 
15, But this ig nor a plenary Judgment , 
for nothing| is-recovered thereby, but a- 


' nother Judgment 15 ro be had after the 
 Accotnte,which may be againſt the Plain- 


tiff , ſo as this Releaſe came before any 
Debt or Duty adjudged. What if the 
Defendant be had in Ex2cution at the 
Suic of the Execucor, who proſecntes 
x >, and eſcapeth ; Whether may the 
ſevered Execucor diſcharge the. Sherift 
or-Jaylor by a Releaſe ? 1 chink he may 
Nor, 

27 By that above is plain, that if any 


»ne of the Execucor's Plain.ifts die, the 


L 4 W:ic 
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Writ is abated , onelywhere he ſo dying 
was before ſevered ; opinions have been 
difterent,asabove appeats. So alſo is it,if 
one of the Defendants Executors die, 
Yea, if the Plaintiff Creditor ſue A. B. 
and C, as Executors, where onely A. 
and B, ate Executors , there by the dearh 


of C. the Wrirabates, oc falls to rhe 
ground: yer 4, and B. (.asTIthink) | 


might have pleaded in Abatement, chat 
they onely were Executors, traverſing 
that C. was not Executor : bur the Book 
doth not ſo reſolve, See 46 Ehkz.3. fol, 
9; 10, * | 

As A. and B. above might admir that 
Writ againſt them and {\, So if the Writ 
or Suit had been againſt A. onely,;and he 
ſo admir 1t,- nor pleading in Abatement, 
the recovery againſt him alone 15 gb0d, 
9 E.4.12. 

- One that 1 out-lawed) of artainced in 
his own perſon, may yerſue as Executor, 
becauſe this ſuir is in anothers right, 'v12, 
the Teſtators: /- Bur he rhat is excommu- 
nicate cannor proceed in ſuit as Execu» 
cor, becauſe none can converſe with him, 
without being excommunicare, as a Book 
ſays. - Yer doth not} this Excommuni- 
cation pleaded;' abate. or overthrow the 


Suit, 


PVY PAS o Wim ww, 


| 


ts as ſhall make chem within the” 
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| the ſuir, bur make thac the Defendant 3 #: 5. 40. 


mayRtay from anſwering his ſuiruntil the FF 69. 


Plazriff be abſolved and diſcharged from 32 #2 . 
bs excommunication, ke 


th 


CHAP. X. 


| —_—_— 


Of the Poſſeſſion of Executors, or their 
aQuall having. 


tr; What ſhall be (ad fo to come to their 
hands » as to charge them, 

2. What (hall be ſuch a getting or going from 
them as to excuſe t 


E have before conſidered whar 
vW things thall cotne to Executorss 
and beins come, ſhall be A[- 
ſets in their hands: Now for 


that it is ſaid in R zedes Caſe," that an 


' Executor ſhall nor be charged with, or 


inreſpe& of any. other o0ods than thoſe Ce. lid. 5, 
ahick cvzre to his hands after his taking 
upon him-the charge” of the Executor- 
ſhip; Lerusnow examine what ſhall be 
ſaid, and accounted fuch & full and com- 
p'ear coming to' rhe hands of Execu-' 


IC reach 


The Offce of | 
reach and charge of Creditors, and:Lega- 
tees, iz, For the payment of Debrsand 
Legacies. As touching Debts due to the 
Teftator,ic hath before been (hewed, char 
until Judgment and Execution had, they 
benor Aﬀets in the Execuroc's hands, 
Now then, as touching other Goods or 
Chatrels poſſeſſory , which are” of two 
kinds, 2z,, real and perſonal, ler us pur 
the caſe thus, 

The Teſtator, atthe time of his death, 
hath a flack of ſheep in GC umber/and;Corn 
in the Barns in Cormwall , Bullocks:in 
Wales, fac Oxenin Buck,ſhire ; Money, 
Houſhold-Ruff, and Plate in London, a 
Leaſefor years in Norfakk,, and his Exe- 
cutor dwell at Coventry, wwz, far from 
all theſe. places, Whar kind of poſlz(- 
ſion ſhall che Law judge this Executor 
ro have in every of thele , inſtantly up- 
on the Teſtator's ideath, and before: be 
come where any-of the. chings be, either 
to ſce or ſeizcuponthem ? In allhe pat- 
ticulars above-mentioned, the Law. isall | 
one, Except the Caſe of the Leaſe for 
yeats ; Which if it be of Land ( as ts molt 
uſual ) then becauſe-it is a ſetled and 
1mmoveable thing ,- the Law doth.mot 


Perks. t. reach to.it the foot of the Executor , to 


put 


the conlideration of Chattels Real. 


an Executor, 
put him in aRual poſleſſion, for (Poſieſio 


I53 


aft. quaſi pedss poſitio ) until himſelf, or 


ſome for him do aQually enter thereup- 
on, Nor indeed need the Law help or 
ſupply the want of aQual poſſeſſion in 


'this Caſe, as in the Caſe of Moveables : 


fince Land cannot be carried away as 
2o0ds may, and therefore is not ſubject 
ro purloyning or imbefilment as Move- 
ables are, Bur if the. Leaſe for years, 


were of Tythes, the Execntor, though 


in never {o- remote a' place from them, 


ſhall. be inſtantly-upon the ſetring our 


thereof in actual poſſeſſion of them ,- ſo 


as he may maintain 'an Action of Treſ- 
paſs againlt any ſtranger which ſhall rake 
the Tythes ſer out, theugh he, nor any for 
him -did ever before poſſeſs any of the 
ſaid Tythes, or came near unto them,Bur 
if che Caſe were of a Leaſe for years of a 
ReRory, conſiſting not onely of Tythes , 
buc alſo-of Glebe Lands, into which En- 
try may be made, as alſo Livery of ſeifin 
Init, thervic may perhaps be ſome queſtt- 
on; Whether ſuch an aRual' poſſeflion in 
Tythes, ſhall be given by the Law to an 
Executor, negle&ing £5 emer, or not en- 
tring intothe Glebe-Land, And ſo Lleave 


Touch- 


45 E.3.7. 
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The Office of 
Touching things Perſonal , in which 
the Execuroc h@h ſuch an actual poſleſ- 
fion pteſencly upon the Teſtators death, 
as that he may maintain an Action of 
Treſpaſs againſt any ſtranger ; caking 


thetn away, of ſpoyling them, though he 


not any for him , ever came nearthem « 
whether yer this ſhall be ſuch a poſſeſſion 
in the Executors and ſuch a coming of 
theſe goods ro cheir hands, as to charge 
them: with paythenr of debts and Lega- 
cies, yea to thake their own goods liable, 
Inſizad of cheſe, is a point wotthy of 
conftideration, 

And doubtleſs, this throughly fifced, 
will prove a Caſe miſchievous, whirher- 
way ſoever theLaw be taken : for firlt, 
ic muſt; be -admicted , that without the 
Executors laying his hands aQtually and 
particularly . the Goods in the 
Houſe or Fields of the Teſtator , whi- . 
ther the Executor - hath reſorted ; he 
ſhall be aidſo in poſſeſſion , as-to Rand 


1yubls unco the-Creditors , ſo fatas they 


extend in vale, chough afrer others pur- 
loynor imbeſil thernm, Now then; if di- 
ſtance of place ſhall make difference; 
where ſhall þe the bunnd & limic 'of that 
diſtance? and if the Executot may come 
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au Executour. 


afrera ſtrangerscaking,or poſſeſſing of the 
g00ds, it 1s-Miſchievous to Creditors. 
On the orher fide ,-If it ſhall be laid 
upon the E-recuters- to anſwer for all the 
goods whereof the Teftator dyed poſ- 
ſefled, it will be miſchievous for them, 
and deer them from rating Executor- 
ſhip upon them , fince much purloyning 
may beeven of Money, Jewels > and 
Goods , by Servants and others » about 
che Teſtator» or where theſe things 
be, I think therefore, that if with- 
out any frand , colluſion, or voluntary 
conniving on the part of the Execurtors, 
they be prevented by others of hying 
hold on the Teſtators Goods; ſo as 
that they may diſpoſe of them ; efpe- 
cially , 1f it cannot be known by whom 
they are' ſo purloyned, and imbefilled; 
or:if they be perſons fled, or inſolvent; 
tharthens they ſhall not Rand upon rheic 
ſcore, as Goods'come to their hands, 
in'reſpe& whereof ;. Creditors or Le- 
o2recs: {halt draw -ſo much from chem, 
even aur” of their own Goods , as in 0- 


ther Caſes,- where they have no ſuch ex- 
cuſe. »* 44 © 


'And of rhis mindel the rather am» be- 
cauſe 1 find che whole Realm m Par- 
laments 


158 


x3 Hy6.c..- 


The Office of 
liament , taking notice of ſuch preven- 
tion of Executors , coming to the goods 
of their Teftator , by the wrongful a& 
and imbeſilment of others, without any 
defaultin themſelves. And in this Caſe, 
the Parliament hath given ſpecial reme- 
dy, vuz, thac Writs ſhall be dire&ed to 
Sheriffs, to make open Proclamation 
forthe appearance of the pariies delin- 
quent inthe Kings Bench , arthe day li- 
mited, and in defaulc thereof , they (hall 
beattainced there of Felony,theW cit be- 


 1vg recurned executed,v:z.. Proclamation 


made, - Bur-nore, that this Pioclam, 1s co 
be made rwo Market dates.within twelve 
dayes next after the delivery of the Wrir, 
apd the laſt Proclamation muſt be fifreen 
dayes before the day of appearance, And 
theſe. Proclamarions -rult be made in 
ſuch Cicies, Burrowes, ' or Places (ſaith 
the Seiture ) not exprefſing whiat is neant 
by che word Sxch, and therefore mean- 
10g doubtleſs thoſe in which the a& of 

fence 1s commirred. So thar-if- the 
fact be nor commirred within the limits 
of. ſome Cicy, Burrow, or Market Town, 
no remedy 1sto be had by- the Statute; 
for that the Proclamation is ro he'made 
upon-Mark:t dayes , in the place whe, 

$349 &c, 


an Exccutor. 


© c- Now beſides other Places, even 
ſome Burrowes, viz, Towns , ſending 
Burgeſles to- the Parliament , have no 
Markets , and ſo are no places within 
the AR. Alſo two Executors muſt require 
this Writ, therefore where there ts but 
one Executor, no relief is given by this 
Law, for it 1s penal, making Felony, and 
therefore ſhall not be extended by equi- 
ty beyond the words, Laſlly, it extends 
but to the Executors of Lords and Per- 
ſons of good degree, and onely to the 
treſpaſſing ſervants of ſuch Perſons, noc 
to other (trangers, purloyning the goods, 
Buc now who ſhall be ſaid to be Perſons 
of good degree, not being Lords, I will 
nor much labour to decide , the rather, 
becauſe I have not heard, norread,to my - 
remembrance, of any Action brought up- 
on this Statute ; but I think that good 
degree mult {tay either at a Knrght , be- 
ing the loweſtdignity , or at a Gentle- 
man,. being a degree of Worſhip, as 
elſewhere 1s {hewed, and not Rop any 
lower. -: | 

; And theſaid Statute ſeemes in ſome 
ſors to-umply an opinion this way, which 
Liocline to, 1n that ir expreſſeth this put- 
loyning to be an impediment of the Exe- 
\ v4 CUrion 


The Office of 


cution gf the Will , whereas if the Exe- 
cutors. ſhall rg yo and make good to 
Credicars and Legatees, out of their 
own (tate and goods, for theſe imbelilled, 
the Execution of the Will is nor hinders 
ed, bur che Executars are damnified in 
their awa private value: yer it may be 
faid on che ocher fide, that ſome things 
givenin ſpecie by the Will , ſuch a piece 
of Plate , ſuch a Furniture of a Bed or 
Chamber,ſuch a Jewel way be purloyned, 
Lo chat the Leyacees can never have them 
and conſequently, the Execution of che 
Will be hindered , ihqugh ſame recom- 
ys be made by the Execntors: but how 


(hall recover recompence 
in. wy (es; far char, Legacies are nor to 
be recovered by Suit at: the Common- 
Law, I muſt —_ co the Profefſars of 
the Camman or Civil Law to inform, 
Bur if the-Exccutor be of ſecree afſene ro 
this imbezilmpenc , whereof even the for- 
bearance £0 ſhe. for..the. recovery of che 
things » or the value of them ip damage:, 
if known Where chey or che imbezallecs 
be, is a(hrewd evidence, or. proof. Theny/ 
(ball the Zxecmar-be adjudged an baver - 
of chem » an Se Bape eged as having 
en = fois P re Wore hebetr o- 
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delo defiit poſſidere. And if in any Caſe the 


taker, by prevention fromthe Executor , 


before his knowledge ( perhaps ) of the 


Teſta:or's deathyor at leaſt,befoxe his poſ- 
ability of repair ro che place where the 
goods were, to purthem in ſure Cuſtody ; 
if, I ay, ſuch Actor keep theſe 200ds 
from falling upon the ſhoulders of the 
Execuror,chey (hall ſurely fall upon bim- 
ſelf,and. make him chargeable at the Cre- 
dicor's Suir, as an Executor of his own 
wrong. 


Of gools bf by, ar gotten from Execmtors. 


Bur pur we the caſe ( for thereunco 
ſhall be out gexr. Rep) that goods come 
fully into Execmtors poſſeflion and hands, 
again-lolt or gorren from them 
wichout any defaulc in- "them s (hall chey 
yer ſtand anſwerable* our of- their own 
effacesfor them ? Surely hereabour rwo 
ditin&ions muſt be made;as I rake it. - 

The fir, whereof I derive from our 
Leamingrouching eſcapes of perſons, ta- 
ken in Execution and impriſoned, if ſucty | 
be cefoued by Alien enemies , the She- 
rift-'or Goalor ſhall not anſwer our of 
drain anna for this _— otherwiſe , 
if 
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if it be done by Subje& againſt al + | 
remedy is oc diy , conrſe of Ju 


pp EF" 4+ ©$ 


Rite; and [6 ſhould Ithink it to. b 

rouching Executorg, viz. Thar if eng- 
mies landing ( as near the Sea-coalt 
may ealify;and often happen } ſhall take 
away Cattel, 'or Goods, from an Execu- 
tor, hereby he ſhall be excuſed 3 contra- 
riwiſe ordinarily, if the eteption,, or di- 
reption be by Subje&s known, and there- 
by a&ionable, Another difference ] 
ſhall chinkrmay probably be caken from 
the rules of our learning, touching - Batl- 
ment. If A, delivergoodsto B, to keep 
as his-own, or generally, 2, without 
any ſpecial undercaking by B. to keep 
them ſafely, and without any money ar 
other-valuable confidererion,given for the 
fafe cultody'; here, if B..be robbed of , 
them, he (hall-not make ſarisfafuon to. 
A. for them; and fo if they be floln 
from a Servant or Faftor, Bur if they 
be taken wy by.'a known Treſpaſſer 


not felonioufly ; foie opinion hath been, 
thar the Keeper ſhall make recompence, 


becauſe he hach remedy for recommpence, 
otſatisfationfrom the Treſpaſſer : yer, 
of thislatrer Fſhould doube, becauſe 
Kitnſelf, as well as B, may haye this 


w»" 


w Exteurour: 
on for | che Treſpaſfer. 
Now an Executor 1s of the nature of ſuch 
an one, having che cuſtody of anorher 
man's goods; and I have ſeenin a Manu- 


ſcript encixe, che Wrir of Treſpaſs by the | 
; Execucor, 7 


expreſſing goods of the Teſta- « 
cor, inthe cuftody of che Executor to be 


caken from him : therefore me thinks he 
ſhould no otherwiſe be charged chan B, 
ro whom goods were, as above is ſaid,de- 
livered to be kept, For the Execucor 
haply ſhall have no benefit nor advan- 
rage bythe Execurorſhip , all che goods 
nor ſufficing , perhaps), co pay Debts 
and Legacies , which is che ftarewe 
molt think of , viz, Where goods wanc 
to pay Debts arid Legacies ; for where 
there watits nor, the Queſtion needs not 
bz made, Yer a Servant or Factor, who 
hach Wayes for his Service, is nor there- 
by made liable to (atisfie for chings 10 
his cuſtody Roln, becauſe he hach not 
for rhis particulat cuffody, any com- 
penſation : ſo of an Executor, if 
, benefic might accrue ro him 
- the Execurorſhip as haply che diſ- 

of a Debt owing by himſelf, &c. 
CET es there b& wherein the Execur 
ty wilt ſtand more _ diſchatged. 4 


a cuſtodia 
cxlltit, 


"R 
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if the Teſtator lefra Leaſe for years,fate, 
by exrents., Ward(hip, -;or. other Goods, 
> ch he had bur a defeafible title; and 
they be eviced afcer his death, So'ifhe 


| Wi a Ship at the Sea, +; with much Goods 
, and Merchandiſes, which are drowned in 


the retuin,never ariving in ſafety. 
So alſo 1f he lefc a lock of (ſheep, tain- 
ted with the ror, which dye ſhortly after 
him, in none of theſe chree Caſes, doubt- 
leſs ſhall che loſs fall upon che Executor. 
Bur to put a Caſe of more doubt, What if 
a Leaſe for years come,to an Executor , 
ſubje&,to a Condirion-,for payment. of 
Rent,or a ſum.in groſs, and the Execuror 
fails in payments; Whether ſhall this lofs 
fall upon:the Execucor co be made good 
ro Creditors, or Legatees our of his « own 
ſubſtance,or nor ? 
_ Torhis I muſt anſwer, by this diſtingi- 
on, wv. If the Executor had taken the 
profirs of this Land ſo long, as to furniſh 
him wich money for this paymentzor-if te 
had other goods of his Teſtators' in his 
hands 1o ſupply the payment,» then is it 
his defaulc, that the money is.nat paid, 
and he muſt bear che ſmart thereof, 0- 
therwiſe not; for he is not bound to make 
payment out of his own goods, yer he 1s 
| | F 


an Executor: I65 


a ſullen and unkind Executor , who will 
nor ſo do,” whei"ds he may repay and ſa- 7 Were 


cisfie himſelf by the profits: thereof after, 
Like Law, if the Executor ſuffer a Bond 
of a hundred pound to be forfeit, for not 
paying of fifry pound, having ſufficienc in 
his hands, So alſo of a Recognizance, 
Scature; or Judgment, defeaſanzed upon 
payment of a leſs ſum ;- yea, Tleſs doubt 
of all theſe Caſes, then of che forfeiture 
of tne'Leaſe for years 3 for haply the Ex- 
ecutor had time'to have ſold rhe Leaſe, 
and made money thereof > rowards the 


payment of Debts ; che omiſſion afid neg- 


le& whereof, may be imputed unto him, 
as a defaulc juſtly occafioning recom- 
pence to be by the Law required from 
him, But, perhaps, he may excuſe himſelf 
that he could not find a Chapman, who 
would give him ro rhe value thereof : 


. Hefeunco yer reaſon can eafily reply, 


that it had been much becter to have ſold 
Kunder the value, then to have loſt the 
whole value, by expoſing or abandoniog ic 
[0 atoal forferrure, 
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CHAP, XI. 
How far , and where a» Exeentor having 


| Aſſes, 6 i chargable,or liable to Aftzon, 


Avieg confidered what things ſhall 

come to Executors,and be Aﬀecs in 
cheir hands, for che performance of rhe 
Will lecus now conſider whatthings the 
Execuror is bound to pay,larisfie, or per- 
form, and what not 5 where he is 
able,and where vox : this being admitted, 
that he hath Aſſers, +1, ſufficient where- 
with co perform. © 


' . Here wewill conſider of theſe parts, 


Eire by Specialty or Record. 
rv Dwtees, _7 Contr att without 


3. Dine wi qu ether Contraft or Spe 


cralty, 
<. Covenants Deed or $ peevali 
5. Wrongs pics the Teftators, - l 


TOs Debts by Specialty, which 
are the molt uſual-and-:commen 
oblige- 
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oblicernents, it will nor be. impertinent | 
| tte highrrouching the validicy 
of a Specialry,and che exrenr of it ro Ex- 
ecurors. The moft doubt will ariſe apon 
Bills > and ſuch Writings Obligatory 
made; and not by Scriveners nor Clarks, 
in common form , but by others, other- 
wiſe for hafte , or through fimplicitys 
Thus;long fince we find a Wricing made 
by .4.co B, Memo and.that I have received 
of B.cen pound, which I promiſe to pay, ** #4? 
&e; This being ſealed and' delivered , 
was held a good Obligation by Bray and 
Catesb, So if the words had been onely, 
I ſhall pay ro B. ren pound ; Whether - 
xf ſuch words or the like, as Coyenant, 
or Grant co pay, be in che form of a Bill 
ot Bond, or in an Indenture or Articles, it 
isa ſafficient ground for an Aion of 
Debr, And though it ſhould be miſ- 
writter, Wigint for Vigit, or fitteenfor 12.536. 
fifreen , yer ſhall ir be favourably gon- 9: <4 7- 
frued,and held a good Sparky of debt, 2; £1. M. 5, 
25 hath been reſolved in theſe and like 
Caſes ; and ſoalſo notwithſtanding falſe 9H: y. 
Latine in che Obligation ,- or the-plural * *** 
+ tumber for rhe fingular number , or 
Fords of repignancy or non-ſenſe , 
yet if there be words, whereby itapptars, 
Ven. . _ M4 cha 


168 The Office of 
You .3- that A.is aDebtor co B, andit be ſealed 
'  anddelivered;it is a good Writing Obli- 
28 H.8.Dy. gatory ; yea, though 1t want the words of 
39822 conclufion,vz, Inwitnels whereof , | as 
7 H. 7.14. the Lord Dyer reports to have been re- 
—_—y ";. ſolved ; although the contrary were held 
21 E. 4.81. infour ſeveral Kings rimes before, as our 
:. #.4.72. Books ſhew, .. - 

doth determine or drown any duty by 
Contract, becauſe Specialty 1s of a higher 
nature : So as if A.and B.do bargain with 
C.to pay him a hundred pound for Corn, 
or other thing,and-afrer C, rake ſome ſuch 
Writing Obligatory, as aforeſaid of A. 
- Now by chis 18 B. diſcharged of the Debt, 
becauſe he Rood charged onely by the 
ConcraQ, which is extinguiſhed by -the 

ſaid Specialty. 

As for the extent and operation of 
theſe Specialties , to, -and' upon Exe» 
tutors, - We muſt know that an Executor 

Se reſeryr- doth ſo repreſent the perſon of that Te- 
gancof * ator, and isſo included in him , asthat 
Annuity. every Bond or Covenant by the Teſtaror,, 


28 H.8$, | 5 rant | ; 
Dy.14-8 22 Made for payment of money, or the like , 


reacheth to the Executor., although he , 


47 E. 3.22. he nary ANT) 08 : 
32 H.6. 32 be- nor named, viz. thar be doch not 


2041.7. 18, Covenant fot , nor bind - kim and his 
HR Fa, IV es Ex- 


Now any ſuch Writing Obligatory - 
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a Executor. 
Exequtors by expreſs words (and yet the 


' Heir nor named is not bound , chou-h 


there be never ſo great Afſers, or Land 
deſcend unto him, 

Now touching debts upon Record, 
much need nor'co be ſaid, ( except of 
thoſe by Stac. Merchant) for to debts and 
damages already recovered againſt rhe 
Teſtator , and to debrs by Recoguizance 
the Executors liableneſs 1s ſoamewhar 
clear and conſpicuous. Yer other 1n- 
ferior debrs upon Record > may ficly bez 
thought of as Iflues forfeited, tines, im- 
poſed by Juſtices, art Yeſimr, or at Aſſhzes, 


| Quarter-Seſhons, Commitſions of Sewers 


of Bankrupts , by Stewards in Leets, or 
the like ; for all cheſe are debts of Re- 
cord , which Executors ſtand charged 
withall, So alſo if che Teſtator were be- 
fore' Auditors found in Arrerages. of 
Account, being a Bailiff or receiver : 
For theſe Auditors are by Scatute, Judges 
of Record , bur 1f the Account were 
made onely before the party to whom 
the Arrerage pertained , or. but before 
one Audico: onely., 1t 15 our of the Sta- 
me, which ſpeaks of Accoun:s before 
Auditors in the Plural number. Therefore 
the Executor not chargeable , ene 
che 
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che teftzror might wage his Law in thoſe 
Caſes, not in the former, 

And whereas exception was before 
made of a debt by Starure Merchant , ir 
was by reaſon that the Lord Broke tells 
as, that if the Conuſor in that caſe be re- 
turned dead,no remedy appeareth for the 
Conulſee to have execurion of the goods 
of the Conuſor, bur onely of fris Lands, 
If this ſhould be thus, it were a very miſ- 


. Chievous caſe: for many bound'in Sta» 


cutes, have no Landsbur Leaſes, & goods 
of great valoe, and if by their death their 
Goods and Chattels Ghoul be ſet free 
from this Stature, and the Creditor 
without remedy,the Law were defeRive: 
and it were ſo muchthe tnore range in 
this Caſe, becauſe the Statutes of Aon, 
Burnell, and Mireatoribes, ſeem to pitch 
principally upon Goods, and to retid 
unto aſſurance berween Merchants who 
uſually are not Landed men. But that the 
Law doth give retnedy 1n ſuch Caſe, as 
well againſt the Goods as Lands of the 
deceaſed Cohuſor, appeares by the reſo- 
lution of late made, in what Order 
and Precedence Statutes are to be ſatisfi- 
ed by Executors, as after we ſhall ſee. 


of 


w * ” WF SC ® it. 4 F o os. 


_— ——- en. AS — me — 


an Executor. 


Of Debts by Contrat without Deed, as 
Leaſes Parol, &c. 


; * OntraRts are of divers kindes, and 

A Awe will begin with thoſe in the re- 

alcy, as moſt worchy. Ifcherefore one be 

Leflee for years, or for life, withouc any 
Indenture or Deed, (as he may be) and 

his Renc being behind, he dyeth ; now is :: #1,6.:. 
the Executer lyable to the payment. of 44 E- 342- 
this Rent, withour any Specialcy, for that 
his\Teſtator > if he had been ſucd inhis 3* - - _ 
life-ume., could not have waged his 4 H- 7-4 
Law. Bur if che Leſſee for yeares in his 4; rg ye: 
life-rime, ſell or grant away his cerme'or 
Leaſe,although he (VU lye at the Rake for 
the\Renc, co grow due afrer, unvill che 

Leffor accept the Aſfignee for his Te- 
nant ;- yer if the Leflee dye, his Execu- p- 
gor ſhall nor be charged for any Renc due ;; +i;z. 
afrer the death of his Teſtator. Bur Cm 6«- 
what if the Leſlee do nor alien or affigne 

his cerme, but dye thereof poſſeſſed, and 

the Executor perceiving the Land not .to 

be worth the Rent, waivech rhe ſame, 

yer the Leſſor will nor enter chereinto, Ds. &> Ser. 
norintermeddle therewith; whether may '**% 
he yer charge the Executor With the 

is | Rent, 


The Office of 


Rent, during the terme ? I anſwer, thar 
3f he have Aﬀecs, that is, ſufficient for 
payment of this and other debts, he can- 
not waive this Leaſe, bur ſhall be ryedto 
anſwer this Rent, rhough much more 
than the Land is wor. h, for the raking of 
rhe Leaſe is much of the nature of an 
Obligation to pay mony.: Yer becauſe 
it1s yearly Executory, the Executer may 
waive 1r, in caſe hts Teſtators eſtate will 
not ſupply and bear thar lofſe, But what 
if there be Aſſers to bear this yearly loſs 
for ſome years, bur not during the whole 
rerme ? I chink in this Caſe the Executor 
mutt pay the Rent , ſo long as theſe A(- 
fers will hold out, and then muſt wave the 
poſſeſſion, giving notice to the Reverſio- 
ner; and this 1 think he may dowwell 


enough , notwithſtanding his Occupa-- . 


rion of the Land divers years afcer the 
Teltators death, becauſe that was not vo- 
luncary, bur as of neceſſity ; yet this 1 
leave as a Qzere, to be well adviſed of 
with 200d coun'el, 


Of Contratls Perſcnall. 


WW Here the Teſtator might wage his 
"= Law, there the Aion lyerh nor” 
againſt 


) 
j 
1 
- 
| 
| 
t 
$ 
- 
r 


or 
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againſt the Executor, as hath been rouch- 42 E. 3. 2t- 
. I -«. 4. 3G. 
ed: and therefore he is nor chargeable txeep: va 


in an Aion of debr upon a fimple 449 minw 


'n the } x, 


Contract, as by reaſon of this or that t6 chquer tu 


his Teſtator ; yea, though ic werethe In- be Diigs 
: « j© debrer. Col. 
herirance of Land which was ſold, (o as 5,5. w 


_ thefale were withour Deed ; or though *t 7ccourt', 


exCepr tos 


by Deed, yer if no counterpart were un- \,,. &us. 


der the hand of him to whom the (ale 
was made, And the cuſtom of Lender, 
o the contrary, viz, that an Action of 
debt ſhould be maintained againtt Exe- 
cutors upon a ContraCt, was held void at 
lealt no good plea againſt other Credi- 
cors » that ſuch a debt was recovered a- 


gainſt che Executor, of paid by him, as 
aAZ-27 © 


' was cowards the latter end of che late Q, ,, 5, 


rime reſolved, though in the beginning of cc. 67. 3,. 
ber rime, ic was a demurrer, Yea, though 5<* PO 
ſuch- a debt grew for che molt neceſſary £1; ry an, 
thing, viz, meat and drink, which bind- 1%, — 
eth even an Infantto payment, ye. W:ll it but Co et, *. 
not charge che Executor of a man of full By 
age : bur this 1s meant where the Con- .<pored. 
tra was onely by word ; for wherethe |,;0,7" 
Teliator purteth his Seal to any deed or "ter, 
wricing madenipon ſuch ſale, this is more {, ;f 5. 
than a ſimple contra&t,& taketh from the +5 F a. ,« 
Vendee his wager of Law, & fo chargeth 37 47 + 33: 


ene 
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Pere the Executor, Bur if the Teſtatot ſeal 


 conman buttunioa tayl or tally, with ſcorches; 


War ® exprefſing a debt , this is no ſuch Speci- 


rrult his Alry as (ball charge Execurors, Yer in 


guett; betv= ſome Caſes withour any ſeal ar all, che 


by his deak Execuror is chargeable. Bur although 
ry Ape = no Action of debs lyech againſt the Exe- 
Buz ut eve cutor upon ſuch a fimple ContraCt, yet 
written on May the Creditor in-thar Caſe, maintain 
ir, they are an - Action upon the Caſe, grounded 
a Dced4 — upon the aſſumprnon implyed , though 
53 H.8. nocexpreſled, as now ſtanderh reſolved 
Slader « ate, by all the Judges of all the Courrs at 
Co-r2-+ Weſtmnnſter, though heretofore there 
0.$02+ 079 ; | - - £7 SE 
Fin:.ous hath been much difference of opiniag 
Cale. thereabour : Andiindeed, thus the Exe- 
cucor is _ in matter for afimple 
Comcra&', though not in manner of 4 

'Debt , but asforbteach of promiſe, mas 

king recompence in damages, inſtead of 

: H; 4.14. the debt. And the chief reaſon fot it, 
1s, becauſe the Teſtaror could not have 

waged his Law inchis Action, upon the 

Caſe againlt himſelf , though 1n debt 

he might. Where the Teſlator retained 

Servants in Husbandry z or otherwiſe, 

and dyeth, there being wages due Fn 

theſe ſo rerained , the Execuror, ts lias 

ble to an Aﬀtion of debt ——— 

| } 


Ks —— a A) PO” T_T" OT oo” I” —z a 
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" 
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by reaſon that the parcies were. compel- 
e by Scarue, thus to ſerve, and there» 4 H.5.48. 

» | fore the Teſtator could not have waged 
his Law; bur in caſe of Servants not com- | 
pellable., as Waiters or Servingmen, as $o 2 H. 4.4 
we call them, no Action of debc lyerh a- {# S*rve®s 
gainſt the Executor for their wages, vy coara- 

ough againſt che Teſtator himſelf ir 
doth : for the Contra@ is ſufficient to 
charge him who made ir. See of account 
after. - 


AN. TT” tie ><. FD. ©. KL; BS =>: © 


Where Executors ſhall be charged, without 
either Contraft or Specialty, 


VV 2 Priſoner oweth money 
co a Jaylour, or Keeper of Pri- 27 H. 6.4. 
ſon forhis Nyer, or ViRuals, and dyerh, 25 5;*%% 
his Executors ſhall be chargeable for this 87. 5. 
debt, becauſe ir is for the Common» N72 
wealch to have Priſoners kept,>which can- mult bave e 
bor be without affording-rhem viRuals : ***** _ 
ha Alſo, where one hath a Patent, or Tally 
xl % che Exchequor, to receive money of 

ſome Cuſtomer, Receiver, or other Of- 
BY be Crown, and delivererh it to 
tim, he then having money of che 
Pa Kings'in his hands, 1f he pay notthe 
jeg lime, bur dye, his Execucors ſhall ſtand 
by me char 


—_ 
7 


5 9a 7 + 43. > 


176 
27 H.6.4.b 
i H.7. 17. 
zH.q,8, 6. 


Clarkot the tors, if more then one ; buc chis is debr ky 


Harper. 
10 H.6 2.4 
23s 


No. na. br. 
6: V2. 
Weſtmin. 1. 
6 I5o 
Lib, Intr. 
172, ts 


« 
Rev. 0710, 
El. LE) 


11 Ret, 16,5, 
P. 2. » «. Ocdinary, and that they. were infofted 
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chargeable with the payment thereof. So 
for Arrerages of Account before Audi- 


Record in Law. 

Soif any Lord of free Tenaris, Joh 
levy aid of them for the marriage of his 
eldeit daughter, and he die before he 
be married, ſhe may recover this money 
by an Aion of debt againſt his Execmtor, 
bur this 1s by vercue of a Stature. There 
is a Prefident inthe Book of Entries, of 
an Action of debt agatn(t che Executor of 
an Heir, by which i ſeems that a man 


binding himſelf and his Heirs , and lenv- 


ing Aer: , the Heir taking the-profit, 
becomes ſo a Dehror , that his Exectutor 
ſhall be charged, And in the Revillen 
there 1s a Writ againſt the Executors of 
the Guardian. of the Spiricualties of the 
Arch-Bithop of York, for the debt of 


B. who died Inteftate, and whoſe 


Goods came to the hand of the i ſaig) 
Guardian, vis. the Dean--of York, It 
allowance whereof, there is a nate ad- 
ded of the like Writ, broughc.in K, Ry 
his time , .and'that then a Prefidenc was 
alledgedof ſuch. a Writ inKing Edw,12 
his ame, 2gaint-the - Excomtors of 1a 


to 


a ax -&© ww © -—-< A -« A © coo _ aX-wc 


Pr 


> ff — UF 3 
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| ſhewing them to be in Law-Bonds, char #1p;4, 


cir® - 


an Executor, 197 


toanſwerunto ic, So is the' opinton of 
Trew, in the time of Edward the third,” 21 F- 4. Fir, + 


Bur Ad, oppoſeth him, Alio the R ario- oy © Ce. lik 


wabule parte bonorum, by cuſtowe in ſome = 1-4 
places is mainrainable for the Wife and !rork-fres 
Children,againſt che Executor. But no 

Action of account lyerh againſt Execu- 

cors, except for the King. More hereof, 

tut, Frong, 


Of Covenants charging Executors. 


VVE have already touched upon' 
Covenant: in parc, v4, where 
they be expreſly for payment of money, Inter Aw 


1s;Writings Obligatory,whereupon an A- citer, 13 El. 
Rion of Dede may be broughr, as well as | 
an Aion of Covenant, though che words 
of che Deed bear the ſound and phraſe of 
a Covenanc, Yet in ſome Caſes no' Action 
of Deb lyeth upon a Covenant to pay 
money: a3 if A.covenant, chat his Execu- 
tor {hall within a year,or ſuch a cime, af- 
tet his death, pay ren pound to B, now 
for-chat no Action or Debr was main- 
tainable againft 4, himſelf , ir [yech nor 74510 M 
wainkt his Execucor, bur onely an Aion Auftin.n 
af Covenant ,, ay was held it the late <m-ba- 

| N 


Queen's 


228 __1TheOfcr 
gxe.lt bob Queen's time, --$0 if the- Covetant -b* 
_ %, coy pres as SANE wo 
Coveran#r.5 ro Rienpound;then A, will pay ic. 5 a 

bra | jo allo perhaps, if the A bein the 
ſuch 2 4a). diftiactive). viz. todo ſuchan: abt | 05-10 
Caſe: Bur PAY {En pound :- naw. If the. Act beinat 
phere We gone) yetno Ation of Debx. lyerh fqr 
covenant to the Moneys but onely an Action of Coye- 
pay the  2nt.Bur now ler us come to the Caſes, of 
Aer, Julti- meer Covenants, and ſee which of them 
£0223 willcharge an Executor,and Which nar, If 
—_— a Leſlee for years covenants LO repalr che 


boars, *z © Buildioga,or10 pay the: Quit-rencs iſſuing 


P.x M.Dyer out of the Land let» there 1s litthe doubs, 


| Lidge Note 


the Cale is DUE the Exequtors £0 WHOMgie reran G0- 


ſupra m mech, mult.as,well as his -TeRator,. petr - 


3851, %* form char. Covenant, although be.did'noc 

bacregt covenant for him and his Executors:/ and 
yer of theſe Caſes doubx hath been ; and 
touchmgth2latter; viz. of paying (Nl 
renss, divers. Juſtices jn Queen Mary's 
cies Were of opinion, that, it, Was athing 
ſo perſonal, - thac-x dyed wultthe perſon, 
and did-nor charge the Fxecugots 5 Nor is 
thecs any contrary opinion  eypreſfed un 
the:Books » Ang.bnde that time, vez. tot 
wards. ghe- .cnd . of ; Queen-- Elruahnh! 
Reign, in the.i Acion.of-Covenang;/ be» 
tween tha Dean apd Canons of hwy) 
8 s A a 


4 
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a5 Execitot. 


and Hite, ronching ' reparations;: Atthe © 


firſt, ' much opinion was, ' rhatonel}'the 
perſon Covenancting was ryed toihigper- 
formance\' but after it was refolved, thar 
that Covenanc did tun with the eftate, and 
ſo bet Bxecuror and Aflienee bound to 
performance ; but in char Caſe irwas 
ſaid by Pophem, Chief Juſtice, rhar if the 
Covenatt had been to do'a Collateral 
AK |-neirher the Execuror, nor the” Af- 


lignee had been cyed thereby ; and there- ?/ 


fote'where a Leflee 'for years covenants 
within ſuch a time, to build a new Houſe 
upon the Land, and dies before thattime 
expired, I doubt whether the Executor be 
bound co perform this,or not ; alchoagh 
it do enncernthe Land let, ſo as perhaps 
the Rent or Fine was the leſs, inrelpeR of 
this charge of new (truQture or Building) 
which is a great reaſon, that the Execu- 
tor, though not named, ſhould be tyed to 
the performance : Bur if che Covenane 
hid been to buitd a houfe elſewhere than 
upIthe Land ler, or todo any other col- 
la:eral thing > - not fe tinenreo the Land 
ler, -it is cfear che Executors were noe 
boend-to-pefform-ic ! and ye in 'thoſt 
Ces; "if there were a- breach: or nom 
pecfortarice _ TeRatdt's life<ims, 
+ $18 2 as 


- - "©. " 
3 4 
». 


Coliyt ta. | 


Reſolved; 
P. 49 E IZ» 
but Nat - 
jad « 47 - 
M.,i. & $4 
i _ 
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as that the time of performance. were ex-. 
\ 7:.334. 8. pired before his death, then iris clearthe. 
Dyer 1h. cs 7a: _— ra ro Sa Che Ac 
=, e by way of damages recoverable in 
CEE dork ion kr BAL: 2. A$ bath Shelley 
29 leaf, and Fitzberbert agreed ; and. ſo alſo.did 

W 2nd yer Ba!- the Lord Popham agree in the ſaid Caſe 
ae eenet of Hide, as I find in my own+Report. of- 
ry opinion. that Caſe, though 1n the Lord Cook, xe- 
' portingonely the Point in queſtion, that. 

be not mentioned: Now ler us confider. 

of the Caſe,where there 1s no expreſs Co- 

venant at all, ſo. much as for the. Leflor 

himſelf, but anely a Covenant. implycd , 

or Covenant in Law,as we call it, As if 

Leſſee for life, make a Leaſe for years, 

and die within the rercm,ſo as the Leflee is 

evicted by him, in reverſion, or remain- 

der, In chis Caſe it was reſolved in the: 

M. 2, & 9. lare Quee1stime, by three Julluces,v:z, 
ct M + Walſh. Brown, and Dyer, that by chis Coe. 
& 8 Eliz, venantin Law, the Executors Were noc, 
Swarm: ze, CHargeable;z and in theſame Caſe, the 
Straxgſhom Lord Dyerſers down another Reſolurion, 
0 afcertothe ameeffe&t, Bur:Maſter. Ser-, 

, Jean Bend{o's reporting this latter Caſe ro 

be of a Leaſe made by Tenant in Fails 

v12., before.the Stature...of .32. H.; $.;,05 
not Warrantable by ity. (ers down.the opt» 
of 3. TV. nion 


= 


BY ' << S — yy” 


an Executor.' 

nion cantrarily, 21z.” That the Action was 
maintainable againſtrhe'Execuror, This: 
may ſerve forinftance, the like being in 
any other Caſe,where rhe Leſſor hath not 
a good and a firm Title, bur perhapsſub- 
jx& co a Condition, or other eviction, ſo 
as the Leſſee-cannotenjoy the Land ac- 
cording ro his Leaſe, 

Bur chis ruſt be ſo underſtood, that no 
eviction, or breach of Covenanr, is in the 
life of the Teſtator himlelf; for if tharbe, 
there is no” queſtion bur the Executor 
ſtands chargeable 3 and therefore if one 
make a Leaſe of Land by Deed, wherein 
he hath noching 5 chis Covenant is per- 
haps preſently broken , and though rhe 
Leffor die before an Action of Covenant 
brought, ir will be maincainable againſt 
his.Executor , though no expreſs Coves 
nanc. This is uſeful ro be known, though in 
theſe days there be few Leaſes ſo made » 
withour expreſs Covenanrc,and the Execu- 
rors.alſo named. And where there is'#ſpe- 
gal Covengnc in expreſs words, it doth 
=_—X the Covenant implyed'; ſo asal- 


L 
#zin(t al{ men;yer irbeingafrer covenan- 
ted{thar hs Leflee (hall enjoy againlt rhe 
210 N 3 Leſſor 
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> 
Tr. 23 
rot, 459, 1s 
ter Brodexidg < 
& iadſer, 


words of demiſe and grant>tie the xo and 
rio a gengral Warranty of the Tirſe AnderiCate, 


ar AF.» 15, 
40 E. ; Fitz, 
Ex 7T4.Co. 

lib.g.f.89,4. 


by Statute-an Afton of Debr ; 1yevifhe 


-.- The Off of: 
Laiſotandtis Heirs, oragaie all;clhim- 
ing under him,or hrs Anceſtors, Now no: 


ey1ction by,or underany other Tale, gi- 
yeih cauſe of Aon, or binderh the Lec. 


| ſot or his Executorto Make IICOMPERoS; 


"Of wrongs dane by Teftaters, and whether | 
- Exccutoys be liableto ameuds, 


Lahough Excomors do cprefone 
perſons of rheir Teftaror; yerif che; 
Tefincor commit any Treſpaſs upon. the 
voods of another, or upon ts perſontoc. 
Toi nd. A&ionlycth for this againſt 
the Execntor , for Atta perſonalu nory« 
M7 cum perſonas Soafa Shenft, Goaletr; 
or Keeper of Priſon, ſuffer one-in Execu- 
tion for- Debr or Damages to -&ſtape , 
drag brchthpamy , at whoſe/ Sui 
Enecuiion was, be intituled-ro an A- 
>. n cheCafe againſt 
ſuch Ofkcer, ce Contam Lan; and 


ſo ufferivg die, for: rhar ſuch drfſecencs 
= a wrongs rhe nacure:of k Treſpaſs, 

againft his Execmor: fot 
thekme, And upon the ſame reafonga4 
prefame, tfonercarry awyayihis Comantl 
Hwy, at areas Femnb;abs 


though 


 #; Executor. 
rhough chertthlevatue be recoverable” a- 


die before ſuch recovety, the Aﬀtionts 
oone,and lyeth nor agamft-tns Execuror 


Leflee for years, 10 as his tate came to his 
Executor, "a LY SW ie 
' Like Law' in other penal” Scardres, as 
for arrefting one at rhe Suir of F, S. wich- 
our his privity ar aſſent; Or wn 
| pearing 4s a' Witneſs, being ſerved with a 
Sub Pana, md having charges rendered, 
like ; yea» if aLeffee foryears 
commir waſte and die," no' Aﬀtivnlyerh 
againſt the Executorfor this'wafte 5 for 
alt theſeCafes are within the jute of Afi» 
per ſonalis. moriear tum perſona, 2nd many 


ther Spiritual or Ecctefiaſtical "perſon; 
do ſuffer z ruine or decay of the houſes or 
Buifding*upon his fuch Spiritual Bene- 
fice or promation and dyeth, his Execu- 


| tors-are ſyable, by. the Spiricttal” or Fe- 


ccfiaftical Law; to the Succelfor's Suic 
For amends, rothe repairing of ſuch ſpoil 
brdecay. Anti becauſe ſome uſed frau- 
fnlenrly;co granraway their goods, 'fo us 
_ tocking tha —_— Execurors , 

N19 4 It 


her = ku MS i A..4 —_— 


eainfi him inan Attionof Debr; yer if he 


No; not- although the Teftarbr were a 


otherlike Caſes mighe be put, dur' theſe 
way frffice; Yer if a Parſon, Vicar, or6+ 


- 13 


v» 1 
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| it was enated temp. Eliz,abeaths, *thas ſuck- 
 33b-<.16. Gramtees of Goods ſhould be Juble- ro. 
the Succeilor's ſuit, for theſe delapsdations,. 


Ld ”- 


as if they were Execucors, * | 
As for one other Caſe of this: nature , 


©1z,Where an Execuror waſteth the goods: 


of his Teſtaror , or an Adminiſtatog of 

the goods of his Inteftare , and dyeth z 

' Whether his Executor be ſubje& to, A+ 

Rion for this,or. not : I adjorn the Reader 

to that place, . where I (hall trear of ſuch 
waſting, or, devaſtation, by Executors. : - 

Unto.chis head,not unfiily, may be're- 


againſt rhe Executors of the Debtor's 
ire, Ex.;7, heltand the Executors of the Ordinary, 


' for rhe Specialty binding to payment; 


reacheth nor to any of theſe; bur becauſe. 
their Teſtarors ſhould” have paid theſe 
Tens . wa yy Goods CR of the 
. Lands of the Dehcor ,, and 1d nor 
No tee ** retained them to thewſelyes: pl c0n 
rence be= for tis, a5 a Wron2, are they ſuable, as 1 
and rhe o- take it, So alſo by the ſame reaſon are the 
—— Executors of an Adminiſtrator chargable, 
oo. where he did neither pay the Debts, nor 


leave the good: co the next Adminiſtra- 
tor,.. but ocherwiſe diſpoſed of them. Yet 
an Executor is not chargeable in ah A- 


Con 


ng what before is ſaid of AQiqns. 


-_— 


af Execntor, rss 
Aion of Detinize 5 Hor of account (except 2 4 13 
to the King) for the Teftators derainins, adi. £7., 
not paying or anſwering things received, **; + 32. 
or under his charge, Cone fur At 
And the reaſon' why , after account [*'*8c of 
made;before Auditors, -and the Bailiffe," betore 129. 
ar receiver 'be found in Arrerages and 5. 
die:y that 'in this Caſe his Executor is 9, ,,*** 


4 "$A , 91,92 
chargeable, 1s, becauſe the Auditors are s #.5-11, 


made: Jadges by. the Scature; Weſtms,2.cap, 135 ** 


rr,*ſo this Arretage which they have 

judged," is adebt by Record. 

- Bac if- the Caſe be rut, on the other 

ſide, 2: - that che Bailiff, or Receiver, 

buve- found-in ſurpluſage upon his Ac- C9 lib. 5-t. 


count vi&, that he hath Jaid out mire in *? 


his Lords or Maſters buſheſs, then bi; re- 


ceipts amount<d unto, and then bis Lord 


or Maſter diech, now-hall not he have a- 
ny Action againſt the Execurors, for the 
ſurpluſages becauſe ic igout of the purvicu 
of the ſaid Stature, © © ; 


CHAP, 


The Office of © 


” o _ *Y ” 
_ An—— —_ 
— ————_—. —_ * — 
Ty i 


CHAP, XI /© 


%18 


Of whe Order andwhnd 16% afvl by Exe- | 
" eters 3 payment of debes und Lepacies/! 


ſos to eſcape druaft ation of thar o 


of theiv own yoods, Is TY 


—_— chrough and on 
V Vries parched rhe two fictt 
parts, viz. I, Touching rhe © 
Execurors, 1nd the manner of rhar 


2. Theit having, and the manner ond 


We come now to thethird 
pr: doingor diſpoing "sf t&eTE 
eels eftare, : - 


goods or Charzels TOR 
Money . 1s to be ons by Fxcauon 
four wayes ordinarily, iq 
Abour the funeral of the Tetct 
Abou proving his Will, - chu 
paying of debes, _ + 154090 
. Japuſng and | ſuciefying of Lei 
peculiarly, 


| 
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an Executor, 


As for the firſt, Burials be as of neceſ- 
ſity, for two reſpe&s, viz, I, Of chari- 
ry to the dead, thar he may be Chciſtian- 
ly and ſeemivgly interred, 2, To. pre- 
renc and avoid annoyance to the living, 

' ho by the very. view of the dead Car- 
kaſes, would borh be affrighced,and wich- 
in a few dayes diſltaſted at the noſe, We 
know Gnrdater the Law, the rouching 
of a dead Carkafe madg a "wan uncleany 
1d :to-need: purifying : nor can we eafi- 
lyforger what rhe Siſters of Lazar ſaid- 
w our Saviour ronching their Brocher, 
_ he had been Jeng three or four 
Gyes 2 v:z, that the _ of him then 
or of his grave mutt bring a noy- 
ſome ro, Heb grvagu ſoine 
$ '» and that not onely 
tees cobepard , winch in Londin a- 
foants 2o 2 confderabte ſum , ſpecially 
ſor 'fuch as are to be buried within 
Church, but. al'o arherwilſe, VIg, for t 
ear Coke xt 
$ for ing, it ſeems 
not 26 de congruent ro. the ladneſs and 
Glefuineſs of rhe tion in hand, ' Bur 
wwſoever rhur de , yer pegramagne 
arjraves vor ſufficienc $19 
&ts, feſtival expence is co be forbard, 
eh Ex» 
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21 Hen, 8. 


CAP. 5+ 


I3 Ed. 3. 
©, 4s 


The Office of - 
except the Executor-will-out:of kindneſs} 
debtors, muſk nor. feaſt ro make their li- 
ving creditors faſt, I mentioned a conſ1-) 
derable amount of funeral fees payable) 
1 Lerdon, and (urely.(to let my thoughts: 
fall back upon ic a hiitle) i. is worth cons! 
fideration, whether in thac kinde,iand ef. 
Peg1ally for thoſe who dying there; 'are! 
ye. carried into their Countries to be bus; 
ried, the exaRtion be nor eicher unjuſt al-, 


ropether, or [00 onerouſly exceſſive: 16! 


allo for -much ringing, contrary - ro-xhe! 
Canon made atthe Convocation ini che 
fit. year of King James. .. 

The nexc cling mentioned to juſtifie 


- andoccalion expence ,.is the proving'of 


the Will: Bur chis way a greater - diſs 
burſement. (except for riding charges or' 
by. reaſon of oppolition by a Caveat put in! 


or the like) will nor Rand allowable;then! Þ | 
18 preſcribed by- the Scature made in che! 


time of Hex, 8. whereby che fees of Ot- 
dinaries,and cheit Scribes, Regiſters and 
Officers be limited. And it is trange;rhat 
theſe bound h bars pour {0 wa £597 
frequently broken and tran; zi; 
rather,for that Jong before h- che cimeinP 
K. Edy,3,by an AQt of Parliamenr;-icus 
i9 pi0e 


bear ir with his own purſe; forideads | 


ay Exccutor. 


provided thatche King's Juſtices ſhould 
. as well art the King's ſuirzas ar the Parties 


orieved, enquire after: ſuch oppreſſions, 
orexcortions,for ſo they be called;yea,Sr. 


- Germs, Who was no ftranger to the Civil 


apd Canon-Law, as appears by his Book , 
ſaith, Tharthe Ocdinary ought to rake no- 
ching tor the Probate, if the goods ſuffice 
nor tor Futieral and D-brs ; bur he means 
onely,thar Conſcience 1s againlt ir, 


_ ./Now we come to the third occaſion of 


Disburſmenr , 214, payment of Debs, 
which 1s the main -part of our buſineſs. 
We have before ſeen what Debrslye up- 
on-Executors, having Aſſets to pry them , 
Wei are now 'to ſee in what oder they 
mtuſt.pay them) as well Zr ſine fid: diſpenſa- 
trez,as for their own indempnicy, ne quid 
res ſua caprat detrimentt, To pur our ſelves 
ixoche berter order or method of hand- 
ling cheſechings, we will ſort out Debts 
io cheir ſeveral kinds, thus, 

They are of cheſe three ſorrs,vis, either, 

{Debrs of, or upon Record. 

Oc Debcs by Specialty. 

5Or:Debrs withour Spectalcy, 

sFhe Debcs upon Record, may be again 

idedioco four ſorts,or kinds,vrz, 
»Debrs rathe King or the Crown, 
TN Debts 


Do. & Sti- 
li.2, cap» 10+ 


% 


a; L 3 & 14 he be ſued for any fuch, be may. plead in 
Lady I al- 


Jnzams 


Caic in com, 


ban. & Tr. haw, Cc, and that he hath nor-gaods (ut- 


39 Etiz. 


1gO 


are tg have che firſt place of precedence, 


"The. Office f 

i; Deins by judgmenc or recovery in ſome 

þ of Recacd, p ABER: {,\ 

Debcs by Recognizance. 

_ Debts by Stawuce-Stapley or - Scature- | 
Merchanc,  - 1:21 wn 


c 


Amongſt theſeghe debes of the Criwn 


__ 1 


{& as if there be ncx come to the Execy- 
tor goods of greater value' then will fuſe 
fice for che ſatisfaction of theſe, he-is 
nor £0 pay any. debr roa ſubye& ; and-if 


Barre of this ſuic rhae bis TeRator died 
thus much indebted to the King,(hewing 


mounting. the value of chart debr.” - Or, 
if che ſubzeRs purſuit be nor. fo by way 
of ation, as that the Execuror bath day 

n Court ro plead , butbe by way of fu- 

1ng execution,as upon Statute- Merchantz 

or Staple, then is the Executor put tohis 

audita querela, wherein he mult fer. Forth 
chis marter. - And there is great reaſof}; 
why the Kings debcs ſhould chus be- p16 
ferred before any ſubjets,' viz.) for. rhiat 
the. Treaſure-Royal is nat-ondly For-fas 
ſeficacion and maimaining)obthe Kings 
Honſhold, buc #lſo. for publick_ferviewy 
ihe Wares, cc, aSappeares by 
230+ cures 
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anEXecutor . 
222,10: Reb; 2 ;cap! x.” And therefore it 
1s, as I concave, thx BraGon ſaith of the 
' Freaſures or Revenues Royal , Robor ant 
x they ds firengthen or uphold 
the Crown, And for the like Reafon,as 
Þ chink 5 did -God- ina rouching the 
pofietfhons'of the Crown, that if chey 
were given toany ocher then the Ki 
amn Chitdren, they ſhould revere and 
come back to rne Crown the nexe Jubi- 
Jee, which was/once in fifry years, ſed de 
hc ett, -: Bar this priority of payment” | 
ofithe Kings debr before the debr of any 2! *:4- 21, 
inbjeQ, isrobe underſtood only of debrs i be plcad- 
by gr upan Record due to the King , and <4 37.35 
not” of -other: debcs, - If any ask how the © © 
Kipg ſhould have aoy debts which (hall 
pox vie. of Record, fince by the Stteure 
33 of King Hen, 8. cap.,'30. it is ihn- 

that all obligations and ſpecialties 
tiken to the uſe of rhe King, ſhall be of 
the ſame nature as a Scarure-Staple: To 
this 1 anſwer, that there 'may be ſums of 
Boney due: 'ro. che King upan wood- 
lakes, of ſzles of Tinne, or. other his Mi- 
tetals', for which no ſpecialty 1s gwen ; 
nally of amercements in his Qourts Ba- 
tanyior-Courrs: of bis Honours » which 
beos:Courts: of ;Record : The like of —_ 


: - 


9341) fines 


Lib. 1. 
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The Offce of 
fines for Copy-hold ares there, So of 
'themoney, forwhich Strays Within the 
King's Manots;or Liberties,aref1d. Al- 
ſo, asthe Law hachlately been taken and, 
ruled in the Exchequer , even Debrs by 
Contract dus roany Subje&, are by ts 
Out-lawry,' 'or Atrainder, 'forfeitabls'to 
the Crown, Yet neither theſe, northfe 
due to ſuch perſon out-lawed,or atrainted 
| by Bond, Bill,or for Arrerage of Rentup- 
on Leaſe, is orcan be any Debt of Re» 
cord, until-Office thereupon found ; for 
alrhough the Ouclawry, or Artamder;be 
' ypon Record, yer doth tenor hear by 
any Record before Office found,that any 
ſuch Debt was dueto the perſon our-law- 
ed or atiainced. Thus are nor theſe Debty 
rothe Crown\,' to have priority of pay- 
And muſt Ment before the SubjeRts Debts, 'though 
lead the the King's debts ofRecordare ſo ro have, 
certain, as ſo that if a Subjz&,to whom the Telſtator 
was held. wav indebted-by. Specialty ,' ſneforthis if 
the 1:dy Debt the Executor: muſtplead; that the'Þ 
B11» Teltacor dyed indebted thus much _ 
Elzz, But it King by Record,niore then which he left. 
7 = pa not goods tofſatigfie-; - if the truth of rhe 
cord of the Caſe be ſg; fot if there bei ſufficient t#' 
nes cla Fatisfie both," then che Subject *Credicof 
Tr. 39 Eliz, ig goeto ſtay for his Debr, xillihe/KingF 
in ban. cg, , debc 


hy 


a: Executor. 

\debc be levied, And if che ſubje& credi- 
tor ſue executionupon a Scatuce , ſo that 
the Exec, hath no day in Courr to plead 
this debt co che King , then is the Exec, 


put 102an audita Querela, wherein he 


muſt ſer forrhthat matter, and ſo provide 
for his own indempnity, But what ſhall 
we ſay of Arrerages of Rent due co the 
King ?. Surely, where it is a Fece-farm 
t;0r other rent of Inheritance, I ſee 

pot hbw it Tan come under the ritle of 
debt, fince for ir no aRion of deber is 
gaincainable (@ long as the tate continu- 
eth in him co-whom it grew due;& I find 
that the LDjer,M.14 Ebz. (aid, thatthe 
King could: but onely Ciftrain for his 
Rents , «and not-otherwiſe levy them of 
lands or goods ; and that the King by his 
Prerogative , may diſtrain in any o.her 
lands of his Tenant, our books tell us.but 
bo-more : yer I know it hath been orher- 
iſe done of late in the Exchequer,which 
£1, have beenthe ancient and frequenc 
uſe of the Excheq; it. wilt Rand as Law; 
ough unknown to te L.Dye.Now rent 
vpona. leaſe for years, differeth from che 
gher,fince for the arrer.there of an ation 
{deb tierh;bur how can either of cheſe be 
of Rec, when the not payment ny 

n '®] _ 


I 
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The Office of 


be eicher in the Court of Exchequer , or 


ro the receiver general of parucular?and 
how then can there be any certain Re- 
cord of the not payment, ſo as to make a- 
ny certain debt upon Record 2 We know 
Statutes have been made to; make the 
Linds of receivers ſubje& to ſale, for ſa- 
tisfaction rothe Crownzand behides that) 
ſowe antient Parents dire the payment 
of Feg-farms into the hands of Sheriffs, 
The Stat. of W:ftm..1, cap. 19. provides 
remedy for the King againſt Sheriffs not: 
anſwering the debts of the Crown by 
them received : ſo as the Kings Farmer 
or debtor may have payd his Rerit, or 0- 
ther debt,and the Crown have nor yer re- 
ceived it, Of Fines and amerciaments in 
the Kings Courts of Record, there is no 
doubt but they are debts of Record, 
Come we now to the debrs of ſubjeAs, 
and firſt choſe of Record;touching which, 
I ſhall not be : ble co hold ſo good a me- 
thod,and ſo well to handle things by parts 
as 1 would, for that the parts 10 and in, 
competition one with another for prece- 
dency, as that they muſt of neceſlity 
thereabour conflift and interplead one 
with the ocherand conteſt one againſt thy 
ether : yer for the Readers bertet caſe n 
ability 
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au Executor. 


ability to, find our that which may con- 
cern him in his particular caſe, 1 will in 
the beſt ſort I can, ſingle out cheſe things 
into ſeveril parts, and place them in ſeve- 
ral rooms or (ations. Firtt, conſidering 
how ic ſhall and berween one jadgment 
and another, had either againſt the Exe- 
curor or Teſtator, Secondly , how be- 
tween Judgments,and Statures or Recog- 
nizances; Thirdly , how betweene 
Recognizances and Statures, Four hly, 
how berween one Recognizance and an- 
other, Fifthly , How berween one 


Sca:uteand another, adding to each ſome . 


obſervations incident. 

Now next tothe debts of the Crown, 
are judgments or debts recovered againſt 
the Teftacor, ro have priority , vr prece- 
dency in payment, as being of an higher 
nature ». or more dignity than any other: 
for that, Statutes and Recognizances , 
though chey make debts upon Record,yer 
are they begotcen but by voluntary con= 
ſenr of parties; whereas in every Judge- 
ment there hath been a courſe and work 
of Juſtice agiinſt che will of the Defend. 
81s preſumed; and this in a Courr of Ju- 
ſtice; and'the Records of ſuch Judgments 
ae entred in publick Rolls, not kept or 

2h Ul O 2 carried 
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carried in Pockets or Boxes 29 SLAtute$228 


Cell-5-4.28: ancill incollment . Recognizances .. are. . 


We ke Therefore Execut2rs mult cake heed char 
rea "%, Judgments againſt their Teſtato:s (before 
velcuciter. debts any other way) if they have nor ſut- 

ficienc for both, be ficlt ſatisfied, leſt they 
Yea though draw the burden of this debt upon their 
a WritotEr= ox7n backs, Now their way to help cthem- 


ror by tie 


Exec. :o rc- (clves, being ſued or purſued for other 
verle rhe . qehrs, is the ſame before delivered rouch- 


Judgment, 


yer ſuffering ing debts upon record to the Crown, vtz, 


a Star, to be [ i a3 
' executed, by plea,waere chey may plead; as 1N oC 


mult pay of faczas, upon a Recognizance, or ſuit upon 
om Band, and by Audita querela, where they 
Beachlocks Cannot plead , as when execution 1s ſued 


Elie Paz, upon a Srarure, And i* they had no wat- 
-o beldin ming inthe Scire facias, but, upon Nihil 
Reads ate” returned &h2 Judgmenc paſſed, there alſo 
12 4.7. K. the Exec, may be relieved by avdita que- 
Ae noſe, F814 becauſe there was no Jefault in him, 
that he did not plead , or ſer forth the 

©. lib. 4. ©. Judgment upon the ſuic 1m theScrre factas, 
59.» Peri Nor will it be any plea for the Creditor 
pa. inter. by Statto, (ay, that his Star. Was acknow- 
premack. & ledged before the Judgment , and [o 1 
34 tl; vel More ancient ; for a latrer or more pu- 
eveirer.  iſne Judgment is co be preferrea befote 
a Stature in time precedent, But if this 
Judgment be ſatisfied, and ir onely kept 

| on 
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aa Executor, 197 
on foor to wrong orher Creditors, or if 

there be any defeaſance of the Judgment. Cv. 1.5-f.: 28. 
yer in force, ten the Judgrenr will not _ . we ton 
vail co keep off erher Creditors fem »5- & 26 El. 
their debts : And thus much couching _— 


> Scire Facias, 


debrs by Judgment, viz, how they (tand »y Bond, a- 
in priority before other debrs, by Statute T1 — 
or Recognizance, Now to lee how they 

ftand among :hemſelves , ler this be ob- 

ſerved, 91z. that berween one Judgment 

and anorber » had againſt the Teſtitor, 

| precedency or priority 6f time is not ma- 

terial ; bur he which firſt ſueth Executi- 

/ on,muſt be preferred, and before any Ex- 

d ecution ſued , 1t is atthe election of the 

| Exec. to pay whom he will fitft 3 yea, if 

each bring a Scire facias upon his Judge- 
-menr,the Exec. may yer confeſs the Actt- 

on of which he will firft,norwithRanding 

the Scire facias was brought by the one 

> | beforerhe other, In this Save facias, rhe 


"| Defendant may plead generally, chhr he 

ot | hath fully 2dminiſtred before the Scire 

| fadas brought, without ſhewing,, that he 

3 | Gid adininitter in payment of debts of as 

" | bigh nature; yerchac muſtbe proved up- | 
xy '0n ithe Evidence , elfe the tryal will fall 

bis Þ *%ur avainit the Exec. Thus have I delive;- 

= ed the moſt material chirgs in my appre- 


O 3 henſion, 


The Office of P 
henhon touching debrs by Judgment; yer 
thereabour I will add for the bercerifor- 
mation of the Reader, not ſtudied inthe 
Law, theſe few things. Firſt, that what 
hath been ſaid, is onely to be underſtood 
of Judgments againſt the Teſtator, 'and 
not of any againſt the Executor himſelf, 
for of thoſe, being but debcs by ſpecialty 
at the time of the Teſtators Jeath , we 
{hall ſpeak after, ' Secondly, what is faid 
of the Teſtator, in caſe of an Executor 
1mmediate , is likewiſe to be underſtood 


of rhe Teſtgtors Teſtator) in caſe of the 


ExeCutor of an Executor ; for where 4 
makes B Exec. and B makes C Exec.there 
the goods which came from, .or were lefc 
by 4, be nor in the hands of (,, liable ro 
Judgments had againſt B, Nar on the 0- 
921-4-14,15 ther fide, are che goods of B in the hands 
atcrazes of Of C, ſubjeRt tothe Judgments had againſt 
account ve- 4, And the hike 1s to be underjiood of 
without ſuiry XAtutes, Recognizances & Bonds,as elſe- 
For the EYe- where is ſomewhat touched, Thirdly, Re- 


Curors Are 


charged by Coveries ot Judgments by meer confeſſ;- 


Judgment ©! on without defence, are yer of rhe ſame 


I 


by Scat. #:2 NILure, and to have the ſame reſpeRt as 0- 


Judgment ther recoveries upontrial or otherwiſezfor 


26 H.6. 24. alchough they may ſeem to be but of the 


f _— nature of Recognizances, which be debs 4 


r ecoge 


4 Po wed atria 
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recognitay yet do they differ from them, 
inthar here a'debc is demanded by a De- 
Claration which is intended true,and that 
therefore the Defendant cannot deny it : 
but in caſe of a'Recognizamce ic is nor (03 
for there uſually no aCtion is entred, nor 
debt demanded, Fourthly, the foreſhew- 
ed'reſpe to debts by Judgment , is nor 


; tobe incloſed within Feſtmmfter Hallzand 


be reſtrained to the four Courts there; bur 
may , 'andimuſt extend it ſelf to Judge- 


| ments in ocher Courts of Record, 2:z, in 
Cities: and Towns Corporate, having 


powerby Charcer, or preſcription to hold 
pler of debt above forty ſhillings , asin . 
London, Oxford, &c. Foralthough there 
Execution cavnor be had of any other 
*00ds, 'thanſuch as be within the juriſ- 


-diction of rhar Court, yer 1f the Record 
'be removed inco the he 


cery by Certio- 
rars, and thence by Mitimres into one of 
the Benches , ſo Execution 'may be had 


upon atly goods in any County of Exg- 


land,\[Þifchly, in Caſe where the Teſtaror 
ws:hound in a Recognizance,and a Scire 


facias brought againſt him, and thereupon 2»«rc, of 


Judgment-given;alchough this Judgment Jues 


be noc quod —_— 3 as incaſe of Aﬀti- Annmiry if 
ons of -debt ; 


t quod habeat extcutio- 
O 4 nem, 
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The Office of 
ems, yer fince Executions the like, fruis, 
and effe& of all judgments, this may now 
well and for adebt by judgment , as I 
take it, 

Of Rycogpizances and Statutes, 
N= unto debts by Judgment ,. are 


thoie byStar.or Recognizance to be- 


rezarded by the Executor, And becauſe 
I find nodifference of priority or precer 
dency between theſe two., L therefore 
rank chem together ; yet. one; reaſon of 
preferment given to judgments. before 
Stacutes in Harriſons caſe ; viz. that, the 
one remains a Record upon a. Roll in thg 
Kipgs' Court , whereas the other being 
carried in the pocket of the-Conuſee » 15 
more private: this I ſay, {hould giye pri- 
ority alſo co Recogmizances. before Sta 


: 
- 


 rutes: Asalſo another reaſongfor that Sta» 


rutes are not properly Records, but Ob- 
ligations recorded; yer do ] nor find that. 


_ this Makes-.A difference for priority. of, 


payment, And indeed the Scar. is the morg 
expedite remedy, ſince ghereypon Execuy 


, clon may be taken OuTL without a Ser e f & 


C144, or other ſuit, which cannot bein tne 


caſe of a recognizance; fortherezif a yeas; 
be palt after the acknowledgment , na ' 


Execution can be ſued; out againlt che 
| 48 | party 


DD Wa ODS a .. a. i — a. j-  PY i —— p =Y 


"00 *—_ 7 4 ® 4 = I” MX DD” = THT EIOTYEW 


. 


+ RD 


Oo -; 
! 


a1 Exeautor. 201 
party hitnſelf acknowledging ir, withour 

a Sa,fat.firit ſued onr againſt 'him : And 

if hebe dead;then though the year be not 

paſt;yet mult Scire facies be ſued, and 
chereapon' the Executor defendant ma 

plead ſome plea” o hold off the Execatti- 
on'for 2 time, Burgthis notwhithſtanding, Before Ses 
the” Execuror may ſatisfie the recogmi- f«-.nor atter 
zace before the Rature, at. leaſt if he do burit levies 
If before execnition ſued thereupon; for by wit of 
they Randing in equal degree,it 1s at his good.) ' 
ele&ion to give precedencie and prefer- 

ment ro whether he will.Neither is it ma- 

terial' which of them were firſt or more 

anttent } nor berween one ftarute and ano- 

ther doth the time or antiquity give any 
advantage as tonchinig the'goods,though 

as touching the Lands of the conuſot ir 

doth ;*bur as for his goods in rhe hands 

of his Execuror, whoſoever firſt gertteth 

hold of them by his Execurion, (hall have 


 theprefermenr. And befote ſuing of exe- 


cution,the Executor may give precedence 
of perferment tro whom he will, But now 
ſome RO that there 1s no courſe 
nor writ of Execution for any ſuch conu- 
ſee againſt theExecutor;and if ſo,then ſta- 
futes merchant, and' of the ſtaple,are in 
Yain ſpoken of,and it is true that Maſter 
\ | ' Brooke 
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Bro. No, C. 
294 & Star, 
Mar. 4;, 


Co. 1.3.f,'23* 
b. He, Ns 
El.rot.119., 


P. 32.E).:0t. 
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Thg Office of 
Brookg, after Chiet Juſtice of rhe Com- 
mon Pleas, in his new caſe, profeſſeth, 
that he knew. not any remedy for the 
creditor out of the goods of the conuſor 
after his death. By if this ſhould be ſo, 
theLaw wee very defeFtive;fince the ſub- 
ance. of many, eſpecially of Merchants, 
for and among whom the Ratute-Mer- 
chant was provided ,, confifterh uſually 
more in goods then lands z beſides the 
plea of Harriſon, adminiſtrator of the 
g00ds. of Sidney , in Bar of Greenes aCti- 
on of debt upon 'an obligation, viz.chat 
the inteſtate (iood bound in a Ratute-ſta- 
pletol.S. and Greenes reply thereunto, 
that there were - Indentures of - defe + 
fance', ns covenant whereof was bro-' 
ken; .and che reſolution of 'the :Judges 
char che ſaid matter/in the replication 
Was good to avoidthe- defendants plea ; 
Allchis; Lſay (and the reſolution of the 
Judges. af the Common Pleas in thar caſe 
and 1n che caſe between Pemb.rten and 
Barram, asalſo in the Kings Bench by 
Popham and the reſt of the Judges, that 
Executors muſt ſatlsfie judgments be- 
fore {tatutes, and (atutes before obli- 
gatians ) had been idle, and favouring 
of grofle ignorance , 'if no execution - 

| all 
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all could be had againſt che-Executor of S<c< Co lib.s. 


hem bound in a ature ; and then ſhouid 
Greenes have demurred upon the plea of 
Harriſon,and needed not to have pleaded 
that other matter'; but none of the Judg- 
es or Serzeants ever conceired any ſuch 
matrer : that which there was replyed,vis, . 

thatthe ature was nar forfeired, is here 
ro'be remembred, as good matter both a- 

eainſt, Ratures and recognizunces, and 
that whether the recognizance have a de- 
foalance - or a condition not broken, ſo 
thavrhe recognizance is not forfeited. In 
none c£ theſe cafes. is the Executor hin- 
dered from payment of debrs by ſpeci-1- 
ty, nor can he be juttified or excuſed if 
by colour thereof he refuſe ſo ro doe ; and 
indeed elſe might creditors be exceeding- 
ly-defcauded by [ECOgNtZances {or rhe 
peace and of good behaviour, &c. and (© 
by Ratures for preforming covenants 
touching the en 071ng of Lands, if cheſe 
(hould keep oft the paymenr of debes, and 
yet themſelyes perhaps never be frofei- 
{ed, nor the ſummes become paya\le. 
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The Office of 
Of debts by ſpecialty. = 


Ow come we todebts due by ſpe- 
S cialtie,viz, Bond or Bill ('of which 
nature the greateſt number -of | debts 
are : -) Let us then' ſee what coaurſe the 


Executor muſt or may hold for ſatisf9- 


&ion of theſe, admicting that: the Teſta- 


ror ſtood nor indebred by any record, or 


thatno forfeiture is of any ſuch debr, or 


that there be goods in the Excutors hands | 


above the Amount of ſuch debts by Re- 
cord, This I ſay, dato, then according to 
therule, Proximm qur[que ſibs, the Ex- 
ecutor may firſt ſatisfe himſelf of ſuch 


debts, as the Tefticor by ſpecialty owed 


him : for ſuch debts are not releiſed by 
the creditors taking upon him to be Exe- 
Cutor to the debror ; though on the other 
fide if the creditor make his debcor Exe- 
cutory thisis a releaſe of the debr, Al- 
chongh it be given ont or commonly ſpo- 
ken in the general, that an Execuror may 
firſt pay himſelf, yet is1it to be underſtood 
with this caution or condition, vzz, That 
the debt ro him be of equal heighr or dig- 
nity withthedebts to others, , according 
to the rale, 1n equals jure, melior tf cenditio 
7 paſſraentss, 


iis. a. —__ _— _ ”Y _ 
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an Exccutor. 


 Poſſidentis: for if his reſtator were indebted 


to other menby any ſtature, judgment, or 
recognixance, & to him whom he makerh 
Executor only by bohd,or other ſpecial- 
tyzthen may he ncr ficlt pay himſelf, thar 
1s,by paying of himſelf leave them unpaid 
whoſe debts 1 re of an higher nature; bur 
if thece be ſufficient for Exisfation borh 
to. then and himſelfe,then is it not mare- 
riafl which he firſt paid. Now touching the 
debts.ro other men, the Executor hath 


| power to give preſerment in payment to 


whom he will ; ſo that if the Teſtator lefr 
but 100,6, being indebted to A, 100, 1s. 


| and to B, 100, 1, by ſeveral obligations, 


the Execuror hath power to pay DP, his 
whole debt, and toleave 4, altogether 
unpaid ahy part of his debt, ſo as he 
have not commenced any ſuit before 
payment to B, Bur yet herein chis diffe- 
rence 15 to be taken and obſerved by Ex- 
ecutorss that if the time of payment up- 
on the bond of B., were nor come at the 
time of the Teſtators death,:hen may nor 
the Execuors before the money to B, be- 
come payable,pay him & leave A.unpaid 
whoſe money was preſently due. Yer if 4 
forex ro demand or ſue for his deb: till 
the debx of B, become alſo pay able, chen 
1s 
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15 it at the will of the Exeeutot to Pay 

whether of themhe will; ſo as the other 

may loſe his whole debt, 1f the goods 
will not ſuffice to pay both, Whar if 4 

Do..5:,3 have 'only by word demanded his deb , 
p. 78 and not by ſuit, before the debt to B.be- 
Quai "nay COME Payable > Whether doth that hin- 
not picad der that the Executor may not now, when 
ug. o the money to B, is alſe payable, pay hith 
contin.a= and leave A, unpaid ? And hereunto S, 
Team t ® Gert, anſwereth negatively, making this 
plcadira= verbal demand to be tdfe and of no ya- 
gaintt other ue : yer; he addeth thar if A. have cor 
commenced. menced ſuit before the aebr to B, become 
24" Payable, yer if the Executor can delay, 
149.2, The ſuir till che debt of B, become pays 
able, ſo that A. can ger no - judgment be-' 

for that time, and before B, hath com- 

menced ſuit upon his Bond, then may. 

the executor confeſle his Action, and (0 

pay his debr, teaving eA, unpaid. Bur 

of this I make ſome doubr, for that I 

find in 9. of King Edw. 4. ſome admit-; 

rance, that if A, having a Tally Parent, 

6r othet Warranc from the King for re-; 


ceipr of money , of or from a cuſtomer 


or receiver where other had like War-, 
rants before him, bur 4. maketh'the firlt”; 


demand; now -muft the Officer firſt pay 
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him, or elſe himſelf ſhall become deb- 
ror co him, iſ he firſt pay others, whoſe 
demands were after made, though they 
had Warrants before A. Likewiſe there 
15, as to me ſeems, ſome Admitrance, 
in the ſame booke, that the very Demand 
made by a Creditor of his debc from an 
Executor , who hath then aflers in his 
hands, doth intitle the creditor to reco- 
ver damages againſt the Executor our of 
his owne goods ; which if it ſo be, then 
doth even the verbat demand lay ſome 
tye or obligation upon the Executor for 
payment, But hereabout I lay downe 
nothing peremptorily, * We partly may 
diſcerne by the premiſes how the Execu- 
cor is to guide himſelfe,in the caſe where 
there be divers debrs by ſpecialcy,all due, 
and payable at the Teſtators death , be- 
fore any ſuir commenced for any of 
them : for in that caſe clearly the firſt 
verbal demand gives not any precedence, 
all being due, and ſo Randing in equal 
degree ; And chis is implyed in many 
books, making the commencement of 
the ſuit.only chat which incitles co pri- 
ofniry of payment, or at leaſt reſtraines 
the ele&ion'sf the Executor, Yer, admi: 
tar one creditor firlt doth begin baits if 

others 
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4, LM others alſo. after. ſue before, he he pag; 
nlp. 496.1. Of have ene pho cnt the Exe 
Seri ret,  Cutor pay him who ommenced 
in fair , bus he hs firkt -hach judgment 
Co. - lor. muſt firſt be ſatisfied. . And-che Execu- 


2. 6.tuch a 


ree overy by OT May berein yield belp to one before 
ted a. the other, vx, by cſloignes, TE 
gainit ano- _ CCS ar dilacory. pleas to the one, 
end %4 Quick confeſhon co the others aRian; 
at. 14s tig- -wh pot not bound. againſt - his. w1ll. co 
Do. & SP: ſtznd our in ſuit and expend colts where 
-—_ the debris clear, nor is this covin þur 
lawfull diſcretion, :which conſcience will 
alſo approve, ſome. 00d conſideration 
inducing, Nay, afcer ſuit commenced, 
yet uncll the Executor have norice _ 
of, he may pay any ocher. creditor , , 
then plead- ke he beep fully rele 
before_notice;; Nor. is the Sheriffes re- 
curne. of ſummons or diftreſſe. ſufficient 
Cauſe of noticez: for. che ſummons might 
perhaps be upon his Land * burzf 1t wer 
co his perſon , it is notice ſufficient , and 
chen co ſave himſelf ,. he... muſt ſay;thar 
he was not ſummoned rill ſuch: a day bes 
fore which he had fully adminirfted ; yer: 
 doubclefle che Execaror may be arcelte 
as.the. creditors ſuit 1n ſome. io 3 > 


poll be.go.luijows w90ge of 
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- &&bt. As for the purpoſe; if he be ſued by 


Lattat out of the Kings Bench, this ſup- 

0g a Treſpaſs, gives no notice ofa 
debr, ſoalſo of a Sb pwna our of the Ex- 
chequer; bur the original recurnable in 
the Common-pleas exprefleth the debr, 


"and ſo in ſome ſort do the proceſs there- 
yon And there it ſeems by ſome books, 
*thar If it be laid in the ſame County, 
Where the Execuros dwells, he muſt cake 


norice of it at his own pzril, Bur this I 
take notto be Law, nor is there any great 
opinion that way 3 and atrhough co make 
ic more clear, the Execittor in King Hey, 
the fourrh' his time, eftranging himſelf 
fr&m notice of rhe ſuic before payment to 
cthers, did alledg, char the action was 
hid in a fotreign County ; chat is no 
(eat proof, that if his abode had been in 
the County, where the Action was 
broughe, he muſt have taken notice ; bur 

os ie was clearer, and a liccle ſurpluſage 
"Now berween a debt by obligation; 
&'x 8&bt'for rent or damages upon a Co- 
f ne broken, k conceive no difference, 
t any prigriry or precedency,bur it ts at 
the'eXFecucots drfcrerion to pay firſt which 
Wwin,245 if df wereby bond, So affo 
XJ, P of 
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of rents behind &.unpaid,as 1 conceive; 
byz coughing cham, principally intenang 
Rene upan Leaſes or You, divers cop- 
fideratians. ae to.be had ,, and; forme di- 
in&ronsto be made :. as, ficl berween 
Rent behind at che time. of che, Ieſtagars 
death, of. which char beface ;aid. is robe. 
under food, : and that which graweth, bez, 


' hindafter,next berween ſuic for the rent 


by action of. devrt,.and by diſtreſs, and as, 


vowry. Ai tothe firſt difference ,, if che 
rent grew due ſince che, Teſtators death, 
chen,1s, ic nar accounted 16 Law: the Te- 


 Rarors debe, for only, ſo mych, is in. Law, 
2ccounied Aſſers to the Executor, as. the 


prafis of the Leaſe amounted toy, over. & 
above, the. Renc, ſo. as for thar Rent ſo.be- 
hind the. t:xecuror himſelf Rands debtor, 
a. hath been re:olved, andcherefore he is 
ſuable,in the Debet & Detnet;whereas for 
rent behind in. the Teſtators.life, & all,0- 
ther the dehrs.of che. Teltator he mult be 
ſued inthe Detimer onely. Hence ut. mult 
follow, as it ſeems;.chat an Executor ſued 
for deÞt upon, bond or bill,carnoc(except, 
in (ome ſpecial Caſes) plead a payment: 
ot recovery of Rent grown due fince his 
teſtacors,death ; though of rent behindat 
the-tims of hig.death ic be otherwiſe, And 

| yet 
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az Execntor: | 
yet here ag4itanother differerice or di 
RinAion 15 co be taker}, 9:2, where the 
profits of the Leaſe exceed the Rent,and 
where the Rent ts greater than the yearly 
value of the profirs;for even there,as elſe- 
where 1s ſhewed,the executor; if he have 
allers, 15 tied to the holding/of the Leaſe; 
and payment of che Rent, 8 conſequent- 
ty,doth fo much of that Renr as exceeds 
the yearly prod, ftand in equal degree the 


| reſtators debr, with other debcs by ſpeci- 


aky'; and yer again to re-confidet this 
point, what if the debrs'of the reſtaror by 
ſpeciaky payable preſemly ac his death, 
or before the time thar any reht can grow 
dueuponthis Eeaſe,. fhatl amount to the 
fult value of che reftarors goods ; may riot 
then the executor , though the 'do nor pay 
thoſe debts before'the rent-day (for that 
would niake rhe Cafe clear') waive the 
terme- z for if he:may, rhen' haply if he 
d6'nor ſoz but hal by payment of any of 
this Ren: want Goods copay any part of 
the debrs- by fpecialcy, it may lie upon 
tinifelfand-his own goods, as hapning by 
hisown'Tefaufr. Bur on the other fide, it 
miry beſzd;that he-could not waive it fo 
ſorg a*he& had affers, becauſe thereby he 
—— to pay rhat debt, be- 


1g 
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The Office of 
irig once due, as the other debrs by ſpe- 
ciakty.; On rhe ojhet fide it may be ſaid, 
that chougtethe debrs for Rent, and upary 
bend, fhall be admitted: co be 1n nature e- 
- qua}; yetthe Caſe being-pur of Renc noe 
due at the time of the Teſtacors death , it 
was not then adebt nor dury , whereas # 
/Bond . makes a preſent debt and duty, 
though-not preſently payable, the day of 
payment-being nor yer come,ſoas this la- 


ter isdiſchatged by a releaſe of debts, oc - 


duries,and ſo is not the former.So ro leave 
that point unreſalvecþler us next ſee whe- 
cher 10 ſome caſe, though che rent exceed 
not.the yearly value of che Land,yet even 
that payable afcer rhe dearh of the Teſta- 
rot inay nor ſtand in molt part, if not 
wholly upon che. Teſtacors ſcore as his 
debr.as-well as if it had been payable be- 
fore his death, Poſto then, that the whole 
or half years. Renc is payable at the An- 
hunciation of our Lady, and char the Te- 
Raror dieth tworor three dayes, or, ſome 


hike (ho:r cime before chat feaſt; now.cer- - 


rainly, ſhould the Law be unreaſonable,if 
it. (hould lay this debc-upon rhe executors 
ſhoulders,in reſpgR of thoſe few. Winters 
dayes profi's which herook, Byt ſurely, 
fince the raking of the profirs, _—_ 

| * Goa che 
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the Law, to lay the renc upon the Execu- 
ror as his own debr 3 thetefore as where 
the Executor had the profirsfor che whole 
year or half year, excepr ſome few dayes 
incurred in the teſtators life-time, thoſe 
few dayes will be unregarded according 
td the rule, De mminms non curat lex, and 
the whote Rent ſhall lie upon the Execu- 
tot as Iits-own debr, So on the contrary 
part, Where the whole year,-or ha f years 
profir, except ſome few dayes incurred 
afrer the Teſtators death,the Rentbecom- 
18g payable ſo inftancly after 'the Tefta- 
rors death, mult in reafon, lie wholly up- 
en che Teſtators Eſtare,as-to me ic ſeems, 
Whar if to this T'add,, thar the Teftacors 
Catrel, wherewith the ground Was (inck- 
ed, do depaſture, and devour the profits, 
all the time after the Teſtarors death, till 
the day of payment of the Rents? Nay,tf 
the Rent'were payable ar Mich, and rhe 
Annunc.and che T eftator' dies a Few dayes 
afrer Mich, the Rent being of, or near che 
value of the Land , ir will then be hard, 
that the Exec. ſhall for this winter profit 
pty the Rent out of his own'purſe,eſpeci- 
A. if the whole years Rent be piyablc 
at that otE day, as mn ſore Caſes it is; or 
if rhe” whole years profits were tzken in 
_- P 3 the 
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the Summer a5in eaſe of aleals of riches, 

3c;45 (0: alſe of meadow graupds uſually 
.drowned inthe Winer. | $0 if rbe Leals 

be then ro-end-, not haying a Summer 

- balf year to ſucceed, and make amends 
for the Winter : or; if rhe Wanter half 

year be the laiter half ,-ahe Leaſe begw- 

ning ar-Lady day , ſo that chers 48 'buta 
Summer fot each Winter fellowing,. and 

£nor any for the Winter paſſed; -- Of like 
conlideration with theſe, 1s the caſe of 4 

Leaſe of Wocd; for a Rent, which being 

Fellable buc once in eight or nine years; 

pow: if the Leflee having made the laſt 

ſale and felling beſo:e his death, the Law 

ſhould caft the Rent upon the Executors 

own | Ratefor the rime fycure,-4r ſhould 

Jay lofle upop.him, which is againſt Rea- 

-ſan,and contrary 10 the nature and diſpor 

-figonan the Law, even in this parricular, 
| As appeares by this, that ſhe enables an 
.Execugor to pay himſelf before any debr 
of equal vature, ſo as ſhe more renders 
an Executors indempniry » than any 0- 
ther. Creditors ;; therefore I think - that 
with,& uponhedifferences above ſhew- 
ed, eyen rent grown due afcer rhe Teſta» f| = 
cors death, mayinſome Caſes be the Te- | . 
ftarors debt gayable equally viich —_ | 
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bond, and after the | | 
cometh and diftrainerh for arrerages of 


an Excenror, 
bond. Burhere'I conceive,rhit if the ex- 
ecutor were in ſuch cafe of 4Jelhiturion of 
aflets, as myght juſtihe his waiving of 2 
Leaſe over-rented,he then may Watve the 
cetmes refidue; becauſe fot the future, the 
tofirs will cotmeſhotr of anſwering the 
ent, though ar the firſt,'and (o in the ro- 
tal, the profits did exceedrhe Rent. And 
if for wane of 'waiving where he might, 
this Renc'faf{ upon mm, the ptymenc 
thereof would be no excuſe againſt ano- 
ther Credicor, nor as ro him be a good 
admmittration;' for, [gworantia furis nom 
excnſat. This is perrinentco our preſenc 
conſideration, which debr may with ſafe- 
ty be payd,leaving another unpayd ; . and 
the hazard of execurots by ignorance of 
the Law hath been a principal morive ro 
my writing theſe diſcourſes in Engliſh, 
Hitherco we have onely-confidered , as 
I think, of Rents, as they be recoverable 


:by ation of debr, Now ler usſeeif there 
"may not be ſomewhat differenc conlide- 


rations rouching diſtraining for Rent, and 


To coming to recover it by avowry, Pur 
wethenthe caſe , that an executor hath 


fully adminiſtred in payment of debrs by 
or or reverſioner 


P 4 rent 
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rentdue in the Teſtatorslifezcanthe Exe 
Cutor winds he irs pland, fully 
adniniltred,as he wight bave. done; f an 
a&tion of deve had beep brought for theſs 
Arrerage:2 doubtleſs, I chink no; nothing 
jhall hinder the leyying of the Renc upon 


the Layd,, ſo lang as it isenjoyed under + 


theritle i the Leaſe ,, except tbe-Land 
come tothe upon whoſe: poſſeſſion 
no diſtreſs. Bſs raken-: 1 think _—_ 
Fore, that the Execuror, wha payd out of 
bis own purſe, go the value of this Leaſe, 
(for fo.lintend the Caſe, and elſe could 
he not have fully adminiftred,; asinthe 
Caſe was put)be ſhould;] Coythaveabated- | 
31 che price and valuation of the Leaſes as 
well the arrerages. of Rent, as thezenc fu- 
turely payable, both being equally leviar 
ble upon the land; and if he ſohave done, 
he is no loſer by paywant of this arrerage: 
but if ruſting co the power of an Exec, .& 
co-the plea of fully adminiftred,; he did 
not ſo, but disburſed, 1n>reſpedt of the 
Leaſe to the. full value,. without (uch-+ 
batement, -he muſt begr: the lofle of his 
own-1gnorance. He might alſo; another 
way,have helped bim(C elfzvie, by paymenc 
of that, arrerage ,:legying other debts by 
ſpecialty urpaid, AngFthat:if ſuits were 

{ 3503 3071 2k preſently 


. RI wg TW R803xwa_ ww — WP 


cc WT” ST © 5 TY ww TY bv» & VV 


» 


an Executor, 
; 197 Re re -upon 'thereſtators 

eath,” before he could make payment of 
the rent behind; Whether might-the ex&+ 
curor ther plead this debt for rent, - as 
bemightadebrby judgement or ſtatute ? 
and:ſurely me thinks'1r's probable that he 
mighcz/ becauſe ic is a debc from which he 
candocbe freed by payment of the ocher 
debrs'ſoed forby ſpecialty. If che tever- 
fioner would alſo commence ſuit before 
judgment had for the” creditor by ſpecis 
ary» then might che” Executor -belpe 
himlelfe by confeſſing” his aionfirit ; 
bur this pechaps- the Teverfioner would 
not conceive (afe for” hum, ſince that way 
the -ochers "mighr' get- judgement before 
him,:andſo he mighe loſe” both his ſuire 
and his debt; whereas bolding bimniſeJfe rs 
the courſe of difireſs; -the leaſe - continu- 
ing,.he hath land ac the Rake for his debt, 
Whar if he diſtraivand avow ? may not 
now the executor pay him y or atleaſt 


_confeſle his ation or avowry, {o as he 


firlt having judgement, may-fict be ſa» 
usfied ? Surely afrer ſuit commenced, I 
fee not how the creditors by bond can ſo 
be prevented, ar leaſt without judgment 
hadfor the rent; yea-rthough ſuch a judg- 
ment be had:yer ſe the-udgment in 
that caſe 1s not, that hee ſhall Fo 

c 


The Office bf 
'the-furnme due for rent, bur oneſy” that 
he thatl taye a returre to the pdund of 

the canetdiftrained for the renr, it ts 

queſtionable whether' the payment chere- 

upon of the rent (hall prevent rhe judge- 

 mems after had in the firs upon bonds. 
:Buc I rhinkir ſhall ;' becauſe although ic 
be nocan expreſle cecovery of the rent, 
yer ir is fach a. judgement” compulſory for - 

the ſame, as makes the payment inevi- 

table and of neceſſity, And where be- 

fate we- have made the queſtion only be- 

eweenthe ſaid .Rent-debt, and the debt 

by obligarion 2-ler us now put the caſe 

bewween the rent-debe and the debe by 

Rtarure or udgement, If then rhe Leſſor, 
after death of che Leflee, diftrainefor the 

' renr behind, parr of che Teſtators catrel, 
and after there come a writ of execution 

upon a judgement of ſacute of the Teſta- 

tors; whether (hall theſe beaſts in the 

pound for rent be delivered in execution 

or nor', admircing that, without them, 

zee 17ees?* there be not goods ſutficienc for ſarisfi- 
31 Attain= Qtion of the judgement or ature ? And 
ret =e ſurely Ichink they cannot be delivered 
R:and thall in execution : Firſt, for that "they are in 
no ear. hecultody of the Law, as in Sering-fel- 
grels- Fi, Dy» lew's Cale, though there che Kings pre- 
rogarive 


ker a8 Xa 
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ar; Executor. 
rogative overcopped thar point ; yea, {0 
L think,” though chey be replevied,' for 
chac they are to be: retwrned -to' the 


pound, {dfijudgement paſſe for the avow- 


anc, to. Winch purpoſe ſecurity is given, 
ſo as they are bur an the caſs of # ptiſo- 
veg baited, who (till is in ſome” ſort in 
cuftodie, Secondly, for thar- this rene 
incidenc to,and deſcendable with the re- 
yerfion; breeds a debr of a real nature, 
and-{o of mere dignity and worrh.chen 
debts: perſonal, Thirdly , for that the 


'Land lect ( as in a ſort debtor?) lands 


chargable” with this diftrefle from the 
very ime of making the Leaſe, ag either 
by contract real of quid pro quo, &r ra- 
ther, by an operation of Law or Legal 
conſticurion, oz ancient cuſtome of the 
Realm, withour any concrat” of per- 
ſons. Laſtly, - for chat che Leffor doth 
nor diftraine the cattel cherefore, or in 
thar reſpeR, for ' that they are -or were 


the gaods of the Teſtator , but for thar 


he faun1 chem levanc and couchanr up- 
on:the Land which muſt afford his rent, 


.ora-diftreſſe for it if behind; ſo as if 
'they had been any under-tenants or 


-Rrangers Cattel, rhey. might have beene 
dittraned, Some may perhaps obje& 


this 
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The Office of - 
this reaſon. why theſe) impounded catrel 
ſhould be delivered in execucionyviz, for 
that where otherwiſe the credirorby fta- 
we or judgment ſhould loſe@or part 
of his debc,yet by this relief d8veto him 


ſhall not the Lefor loſe his rent, for thet 


he may at avy time after: diltrain 'any 
260ds or. cattel found .upon. the: grovind 
at any time during the continuance ' of 
the Leaſe, Bur here,beſides the point '6f 
delay and iy torthisrent, which tom: - 
py is. 'the ſole meanes of maintaini 

their: houſholds and families; this fur- 
ther 15 confiderable,thar perhaps theleaſe 
may be neare expiring, perhaps fo high- 


ly racked and rented even to or above 


rhe value, 'as that the Execntor having 
his Teſtators ſtock -taken from it and'him 
by execution, will not ſtock it any tore 
" and ſo.the land lying freſh, if the Lefſor 
ſhall loſs the benefir, of his former diftreſs; 
he ſhall be perbaps- without remedy for 
his arrerages of rent,And if the caſe were 
of a diſtreſs fot rent behind after the Te-: 


-Nators death, © I corceive though -niob0! - 


Rrovgly, for. moſt -of the reaſons above- 
ſaid, that the Law would be all dne as "ini 
the other caſe ; for though inthis eaſet&' 
ſpeR ſhall not be had co:he ay; 

: : 
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tofſz. upon whoſe goods the Law cafts this 
debr, though nor the ocher , yet here the 
poinc -of loſſe muſt fall eicher upon the 
Leſſor loſing his diſtreſs, or upon the 0- 
ther Creditor by ſpecialty or record, lo- 
fing wholly, or in part; his debe, And in 
reſpe& of- this locatl rye upon this Land, 
for payment of che Rent , wherero even 
the feaky of the Leſſee, and cennre of che 
hnd binderh him, Ichinkno aC&t thar the 
Lefſee can do by encring into bonds'or 
Sracures, or having judgment againſt im, 
can hinder the leflor -or reverfioner from 
taking his remedy upon this leaſed Land, 
for the Rent therefore due; bur rather, a- 
ny other- Creditor (hall be a loſer in his 
debr.. Doubtleſs, if in barre to the avow+ 
ry for this Rent due;Either before;or fince 
the Teſtacors dex , rhe Executor will 
plead, that the Teſtator was indebted 
1000 &, by Stature, Recognizance,' or 
Judgment, which is more chen all his 
poods amounted unto, ir will be no good 


- plea, but may be demurred upon. What ;;4. xco. 
| tf heplead ſo much debrof Record to the Pledg: 31- 


Crown? Surely, I doubt whether this 
plex will be allowed in any other Court 
thenin che Exchequer; yer if cheſe” ar- 
rerages of Rent (hall bez levied uyeu 

+7 the 
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The Office of 
che Land, fo as. 'eicher the Execiitor 
Mult pay.ic, or loſe rhe cattel diftrained 
by a -returne; irrepleviſablse, and _ then 
ſhalb nor have ſufÞcient to ſatisfie rhe 
deb: c©9.1he Crowne... I ſee nor- how-he 
ſhall, well eſcape ,-when purſued inthe 
Exchequer to make up-this Crowne-debe 
out of his one. purſe, Which 1s hard, 
For this we. may puch;upon 2s a Maxim 
and. principle, that an Executor, where 
no defaulr is-in him» ſhallnot be bound 
Lo, pay more. for his Teſtacor, then his 
200ds amMoiunt.untos; Again, 1c 1s a rule, 
that. where nothing.48-10 be had, 24z.juft- 
ſy robe, had, the King loſerh his right : 
and our.books tell us; the: Kings: Prero- 
ative ..n-ult. nordo Wrorg, Poteſſar 
1hu, jurzs. eft,.. non tnjurre : nam pteſtai 
15puriey non eff Dep, ſed -diabolt, On the 
her. fide, 16 may be ſaid, rhar if Land 
eaſed come-to the Kirg by-gratt, out- 

lawry, or, otherwiſe, the renc reſerved! 
cannor be diftrained- for,. and- therefore. 
It. 1s: not very unreaſonable - nor incoft- 
Fruenr: that ' the-, Kings. "intereſt for His 
debt ſhould make the diſtreſs.of a ſubjeRt 
Rand by and give place, This theref6tE 
awong ocher of. the- premiſes do Tleave 
2sa Qyere: nor is it; alkogerher unpro” 
PEE | fic able 


—_— —_—_ -—_ 


cc 7 F Þ EH _ © OW. EY Re CCC 


£4. oo. om... & IL OL St - Mot, Ros. Ros 


= 4 $$ # 


£2 C6 


_ or particular, L have erred. 10. miſkreſoly \,, 
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Gable either for av Execuror, or Creditor 
to know what wayes and paſlages, what 
caſes and, cop.twgents be doubtfull, and 
bazardous.. - And, if 1n. theſe ynbeaten 


. pathes, where our bookes. and. relations 


bave held we ferth nolight;-expreſle, 
VINg,. OT mſlwng,to reſolve, Lhope Lſhiall ay 
without difficulty obcain pardon, 

Nojv ler us. conlider of afſumpiions.or 
promiſes made, by the Teſtaror upon 
00d . conſideration 3 the. performance 
whereot or making recompence and: ſa» - 
usfaction for not. performing, .dothlye 
upon an Executor as. before. 15.ſhewed, 
Theſe therefore are: ro come behind- and 
vive place anto all che: former, ſo-as an 
Executor this way'or. for, theſe.ſued, may 
plead debts by, ſpecialty, -rent, &c, a- 
mounring to the, whole, goods,, | Ang yet 
theſe debcs by contract or aſlumprionex=- 
preſs are to be ſatisfied. before, Legacies <.. . 
be.co be had. Firſt,becauſe by.che common. 31.1? Hog: 
Law of the. Land.choſe are regoverable, ©5 1b. !n- 
and.(0.are.not; Legacies : next becauſe, as ** © 
ar. bopkes ſpeake, ig coucernes: theſoul 
of the Teftator to have es alien all 
duties and debts to other men, ſarisfied 
befoce the debrors valuncary gifts or be- 


queſts 
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The" Office of © - 
queſts, Alſo theſe debrs by aflumprion 
or fimple contra, are robe ſatisfied be- 
fore: the reaſonable part of che wife or 


thildren ,' ro hict by ciſtome in ſome 


Counties they are inticled, ſee 21 Ed.4. 
21. & 2.Fd,43.6:2 Hen.6. 16, And 
note thar'in ſuch an ation upon the caſe 
is nor-of necefſity co lay or fer forthjn 
the decldtation that 'the defendant hath 
Aſetst6 pay alt debts by ſpecialty, and 
this:alfo 3 bur if chere want, rhe 'defer- 


dantwaſt alledg that iti his excuſe, for” 


elſe rr ſHaf{ be pteſamed rhar he harh aſ- 
ſets.” "So oIfo in an ation -npon a Caſe 
d*upont the Executors own af 


ye;#5the L. Croke conceives, and upbif 
good reaſon as ro me'it ſeewes,if rhe Ex- 
ecurcrsſo promiſing had rior aflets ſuf-" 
ficient in his hands co ply chis debr pro- 


miſed;: he” pleading no aſwarpſ7, ma 


givethar iff evidence, for cheriche conſt” 


deration faileth;as alſo if there were no 
ſich debr dhe,” fince the plaimilf coutd? 
ride-have recovered if he had Tued, and ſo 
bis ſorbeararice "to-ſue was no variable 
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an Executour, 


; CH AP. XIII. 
tc.” Of. Devaſtation or Waſting, 
* | "[Harwhich St. Poxl,of diſpenſers ſpi- 
i Tf phich 7nd the L xe- 
4 | eurors of the laſt Will and Teltament 'of 
p | Gur Saviour Chriſt) doch (ay or enjoyny 
& | vis, har chey+ muſt be found fairhful : 
= } The Gmeisiequired of rheſe lefle or 1n- 
& | frriordifpenters; che Execurors of mens 
” an and oo wi __ 9, be re- 
nor. only 1n ref caping 
< | _—_ cotheir own cltaces; bir more &6- 
£ | ſpecially 'in reſpeRt of an oath which di- 
£. | vers of our:Books mention to be taken by 
»- | Executors. | And-in one cf the Booksof 
relacions of Caſes in the cwentierti year of. 
L. H. 7. . his ime, there is an exptefſion of 
1s | three things,” wherero che Office of an 
{4 | Execuror ueth him, t. Todo cruly, and 


theretd arerhey ſworn;,. ſaich this Book. 
wA@de diligent, v=., with (edulicy to 
urend the diſcharge of che cruſt... - 3... To 
G lawfully ; nor well can chis latrer 
bxwvithauc knowledge > what is lawfull 

| Q; or 


F 


or required by che Law, Now what. is 
formerly ſaid of the right method and 
order of -paymenr of debts, difcovereth in 
much part how, and by - what wayes,an 
Executor may waſte and miſpend his te- 
ftators Goods, and conſequemly. incur a 
devaſtation, and ſo make bis own Gogds 
able... Buy; of, that more fully and par- 
ticularly by jr.ielf, and herein we will 
conſider of ghele parts. 

-,. I. Whar all be ſaid: robe a waſting 
.or:devaſting, gnd:how many wayes that 
may be done, —_ | 
-... 2. Who ſhall by this. 2K be charged 
to yigld recqmpence, ... 

-. 3. Who (ball cake the benefit or ad- 
yantage of ir. : 

_ 4. Howfar, or inwhat meafurey he ad- 
,Vancage (ball. be taken. 
.. . 5, What-way, or by. what. meanes, it 
© ©! © EEE 
As tothe firſt; this watting is done di- 

,Yers Wayes. I, By the Executor his plajn» 
- P3l>able , apd dire&. gwipg , ſelling, 
ipending , or, conſutning the. Teſtarges 
Goods after bis own will ,, leaving debgs 
unpayd, 2.. By paying what -is-not. to 
be payd, which yer is to be underſtood, 
where there ace debts payable and f 
3 paye. 


( 
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an Executour, 
payd. :3. By the way formerly diſcourſ- 
ed..of, v1z, the nor obſerving the righr 
method, and order of payment, 4.By aſ- 
ſeniing to a Legatees having a thing be- 
queathed, debrs being unpayd. 5.By ſel- 
ling Goods of the Teſtators ar an under- 
value, for ( be the appraiſemenc what ir 
will,and ler him ſell for what he will) he 
muſt{tand charged co the beſt and utmoſt 
value towards the Creditors, Yer if upon 
a juaI9g ment againſt the Teſtator or the Ex- 
ecu:or, the Sheriff ſell ſome of the Teſta- 
tors Goods at an under value , this 15 no 
valtation of che Executor , for this difte- 
rence Hody chief Baron makes, But fince 
an executor may haply prevent chis act of 
the Sheriff, by paying che due ſum upon 
fale of che ceſtz ors goods ar the beft va- 
lue or otherwiſe, he 1s to be blamed to 
leave it to the conſcience of the Sheriff or 
Under-Sheriff rather, 6.. And laſtly, this 
may be done to the executors ſmart by 
undue, viz, not legal diſcharging of any 
deBc or depury petraining to rhe reftator, 
and that divers wayes requiring heedful- 
neſſe, Az 1f- an executor upon a bond of 
wo hundred pounds forfeited for pay- 
ment of 1001, accept the principall,- oc 
perhaps alio ſomeuſe, colts, or damage, 
Q. 2 and 
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andgive 2 releiſe\, or acquirta"6f the 
whole forfeiced bond; or of all aRigns,or 


upon Record, enemy, fatisfaQion 
13F. 3- upon judgmenthad, "This is a waſting'sf 


F49' ſomuchasthe/penal ſum is more ther is 
Yer cn the received and ſofarhis own goods fend 
other hee): liable to Credirors not ſarisfied3” and To 
by payment donbcleſs 18. it, if he do but give 'up the 
Ner ina fo; Bond , having" no” Judgment” opon'” 1t, 
tcied bond though he neither mate Releaſe, nor ac- 
@-11 be an knowledge ſatisfaion, But his verball'k- 
admin't tut preement"t0 require) or ſue for no more, 
:7 H.3.6.p. Of his giving a'tiote bf receipt for ſo much 
Fizz, wt. - az 'he hath received,” or deliveting of the 
Bond-into a friends hands,ot into a Court 
Co way of ſecurity tothe deb- 
tor; that he (ball not be ſued for more, is 
no Devaſtation, fince (ll the reſt in Law 
remains due and ſuable. So 'this ſets no 
more upon the Executors ſcore then he 
received, Bur ler him take heed of re- 
leahing, excepr he be ſure rhere be no o- 


cher debrs demandable. 'Not onely is 


rhere darger' in releaſing of debrs,) butof 
treſpaſles,” of orher cauſes of ation allo, 
As if one take away goods fromthe Te- 
Ratoryor from his Executor ;" If the Exe 
.cutor make him/a Releaſe, this is :a Devi 
ſtation,and makeshis own as. 

wt bo 
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an Executor. 


the whale value of. the goods releaſed, 
a8 appeares by Rexſſels Caſe, where the 
releaſe of an Infanc Executor to one who 
had taken and commirted rohis uſe Jew- 
£ls and goads of the Teftacor, being plea- 
ded; the Releaſe was therefore held void 
1nreſpe& of nonage; for that if it ſhould 
have Rood good, ic had amounted to a 
Devaſtauit, and made the Executors own 
goods liable ; which, his infancy confi- 
dered, had-been hard.' Another way of 


| diſcharging, dangerous to Execators, is 


ſubmicring matcers of debt or duty, or 
touching goods taken away, to arbitra- 
ment. For'ifby the award of the Arbitra- 
tors the debtors or wrong doers be diſ- 
charged or acquitred without making full 
recompencegthe reſt of the value will (as 
to other Credicors)Git upon the Execurors - 
skires,  becauſavc was their voluntary a&t 
thuscoſubmir it to arbicrators, Thus may 
Executorsfall under prejudice, not onely 
by wilful waſting, or unfaichful miſcarri- 
2g2,/ (wherein they are not to be piried) 


| burtheough incogirancy and unskilfulneſs 


Ub- Nay, 1 may ſay truly, thar ic is ve- 
49; 'hacd for Executors in ſome Caſes, to 
walk ſafely: for beſides that,co find our all 
judgments & recognizances, by or againſt 
- —_ : their 


The Office f 
cheir Teftators, is of ſome difficulty more 
chen for Statures, whereof by ſearch in'aty 
Office defery may be hid; yet with chis 
difference; 'thar Seatures'Merchanr\ and 
Statutes ftaple may be,and Rind'effeAunl 
againft execurors, rhongh norinrotledgaſs * 
beic-againfd purchaſers of the Comiforg 
Land cheybenor'of force; if ne$1e&t be 
of inroltkmene within chree monerhs. Br 
where Statures of Recognizances lie for 
performance of Covenants dpon (ale or 
Leaſe of Lands, Martiage, Agreements, 
or otherwiſe; how hard is/ic for Execu- 
tors, to know '\vhehet any Covenanc'be 
broken or nor/3' now hard t& befure rhey 
fmd ont aff bonds, bil:; Covenancs,: and 
Articles 1a wiring; madcand kepr by o-" 
thers, whereby any mony ts due and pay- 
able before debrs by conrratt of Legacies; 
. alſo alt promiſes, of debrs'by Contract 
payable before Levactes > For the Law- 
hach-preferibed no time for their chm 
and-demand,& whe her ſome ſuch thing 
or mean of pubteanon were nor fre to be 
enacted, 12i-the judiciouscorfider. To 
aud to this: Knowledge of 'the retiarors 
debrs>I remember , that ic is by the' Lord 
Brook, reported; thar in King Her, the'S, 
his time; Sir" Edwmd Kvightl being exc 
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an Exectitor. 
auror. toSir William Spencer » made Pro- 

clamarion in certain Marker Towns, thac 
the Creditors ſhould come by a certain 
day, andclaimand prove their debes; bur: 
he. for this was commicred to the Flee. 
ad fined, For that none may make Pro-, 
clamatton, \qirh the Book, without War- 

rangor Authoriry from the King , except 

Maiors. and ſuch like Governours. of 
Towns, who by priviledge or cuſtom may -. 
ſo dg, - Bur the dangers are onelywhere 
there-is not ſufficienc of the Teſtators 
Goods and. Charrels, to ſatishe both 


. debts and Legacies, For- where there. is 


ſo, the Executor is not in any ſuch hazard 
as2foceſaid, This deſcry of danger may 
breed caution » and Qm4 t1ment cavent, Of 
vitant.. *b 

;.Astorhe ſecond,we ſhall have in coh- 

fideration two ſorts of perſons , videlicit, 
I, His executors, there being many times 

divers executors , and the waſte or deva- 
ſation done bur by one. Next the execu- 
r0cs,0Wn heirs, ex2cucors4fid adminiftra- 
tors, viz, Whether he dying,this a& (ball 
fix upon them hke charge atid burden for 
ſatisfaRtion, as upon himſelf ſhould have 

ln, in caſe he had lived, | 

Touching his Companions, though all 
Q 4 rogerher 
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rogether make but one Fxecutor, yet-the - 
mi{-deing of one.ſba}l nor charge Foy reſt, 
nor make their Goods Jiable 10 recom» 
. 6. Pence? a5 both appeares by the Book. of 
AY Y Encries, 'and was alſo held in thetime of - 


3 a: the Writ Henry the ſeventh, Ano I 2,of his Reign, 
ſoiſſued = Yea of the (ame opimon were the Juige 
c 


ainilt rhe : 277" ki p 
valter- only, CWICE 1N the lace Queens time, p:z, 
Þ.& H:* Wa Caſe between Walter and Suttoy, in 


rr. 34 Eliz, the Common Pleis, and ſhorrly afrer in 
Poſ. 35 biz; che Kings Bench, in a Caſe | 
Hanksford and CMaford ; though theſe 
ewe Caſes be nor reporred in Prine,. And 
ſurely chis ſtands with rules of Reafon or 
Juſtice , rhar each ſhouſd bear his-own 
burden : -]f ir were otherwiſe 5 many 
_ agar and abandon executor- 
ips, as very dangerous to the moſt ho- - 
wp and Faichut » In caſe they. were ſub- 
jeR to wracking by the mitcarriage of 
their Colleagues. | 
'  Asforthe Executors or Adminiſtrators, 
of the waſting execuror dying before he 
have born the butden of this miſ-doing, 
' Thave found contrary opinions, even 1n 
'rhe Jare Queens rime,” For firſt, inthe * 
Exchequer , it was conceived: tobe as'a 
ar! ray dying wich che perſor,"s comihg , 
ithin the Rule, A perforalu morutur 


cam 
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| tef;,and reported by:M.' Tevoxr , in King 
Her. $. his rime, And it was then ſaid ro 
"have been clear , 'th tif 'a- Devaſtari- 
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anrper ſens, Butin,the ſaid caſe of Walter. 

and Satton, the court of Common pleash'f;. 
was of contxaty jopinton , vx. rhat this Tr. 34. Eliz. 
was nd eſcaped by the dearh of this miſ- 
doer,bur the law would purſue his execu- 

rocs of adminiftrators,and lay upon theic 

backsxhe burden of recompence or ſatis- 

faRion; for thar che reftaror or inreſiare, 

doing this wrong had made himſelf to be 

debror in' rhe firſt reftators ftead , and 

rherefoxe they who repreſent his perſon 

muſt wich his goods make: amends and 

ſupply ; and rhis/later opinion was ſome» _ 
ching incime afterthe-former, Alſogbes 54 © 
rween theſe two cimes was there an opt- 

nton in theſatd Coure of common pleas 

agreeing: in part with this. later-;' For 

there-a, judgment- being had againſt gn 
Execuror,and the Sheriff upon the: Fiers Mich. ;2. & 
fac,recurning that there-were no: goods * * _ 

of the Teſtator in the Executors hands:, 

and then this executor dying , A: $cire 

facias upon a ſuggeſtion of Devaſtation 

by che ſaid Execuror deceaſed, was awar- 

ded againft his Execurar , and. that upon 

%od debate» and ſhew-of a Prcefiaznr 


on 
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ne had been returned in the liſtiine of 
the ſaid waſtful Executor, his 'Ex&utor 
chen (hauld have been charged, All che 
doube was, for that' here that wag not 
done m his life rime; yer at laſt affirma- 
tively (fs above is ſhewed ) the reſoluti- 
on Was, | 

Touching the third point, «uz, To 
whom the. advantage of waſting ſhall 
accrue, or who by reaſon hereof ſhall 
charge this waſting Execuror, * Put we 
the caſe, the Teftaror (tood indebred ro 
Aby Scuute, and to B.C, and D, by ſpe- 
Cialry, nor of record, as Bond, Bill, &c, 
and che Executb- having no more in Aſ- 
ſers then on?ly an hundred pound, 2nd. 
this all being due to D. he payeth him 
the whole hundred pound, not habing a- 
ny thing teft to ſatishe any of the reſt of 
the Creditors: hereby wrong is done to 
none but A. who was a Credirot by Sta- 
' rutes ind therefore he only (halfl make 
this Execucor to pay rhe lik> ſumme out 
of h's own2 goods, fince as tohim onley 
this 1s a devaſtation, or thar ic was at his 
ele&ion to pay off.che 'or e Credicors , 
which he would,no ſuice being commen- 
cel by any of chem , conſequemly no 
wrong was done to B, nor C,.' And if - 

| ſac 
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ſuch debr. had been. by Scarute, bar all 

had been Creditors by ſpeciatey; and 4 

onely had commenced fuir', and chat 

known ro the Execucor ; now if after, he 

i payedallto D. he ſtands only as coA4 he- 
able/1n his owne goods, and nor to Bnor 
C. Buc if che Executor had -onely paid a 
Legacy or debt by contract, leaving no- 
ching for ſatisfaction of the debts by f 
Qalry, then had heltood equaily lyable 
ra-cach of rhe orhe: Creditor-yC apa. q#3 I : pan EY 
capere poteft, viz. be who firſt could reco- þ, acde4 weed 
very of by the 'voluntaty act of the Ex- 04vel alizer, 
ecuror, could obtaine 'paymens, mult be M5 mdca” 
preferred , if che ſumnie would reach of<bus va- 
no fucther, For it (hall by this miſpay- king up che 
ment or miſconverhonitand with the Ex- ' NN n 
SCUCOT, AS if he had nor payed 1 tC nor de- n« Ka —_ - = 
patted from ir ac all upon the matter : ©&*-! Mall 
and therefore I doube nor but.ir is free for ieltc _— 
him to 21ve che advantage of this his er* *"* ther. 

\ ror 0 which creditor by (pectaly he wil, 
ſo as he thall (tand free+from all the rett, 

no {u-pluſage remzining,nor any creditor 

| of record being, For if there be any debc 

u2oN record, the Execuror ſued by aCre- 

ditor upon bond, may no: Wirhttanding 

| chns his waſting, plzad in Bar of rhis ſur, 

that the;eisſuch a ::co;d of a debt nor (a- 

] | ushed 
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risfied, and thar he hath no more.then 
char debt amopnt;. unto, and ſo admir 
ſo mucb till in his hands as he hath nuſ- 
adminiftred, though in kind it be nor in 
his hands, but miſpent, or unduly payed, 
29 aforeſaid, And what 1s before ſhewed 
of the Statutes precedency beforeBonds, 
in taking the advantage againſt an Exe- 
cutor for devaſting or waſling ; the (am e 
is to be underſtood of precedeney of 
Judgements before Statutes, andof debrs 

co the King before-Judgement*,&c. 
Astouching the fourth po n ya, how 
far rhe Executor thus waſting (hall incur 
dawage or make his own goods liable : 
Donuh.leſle, no further then the value of 
the Teſtat>rs gaods walted or miſ-ad- 
miniſtred. Therefore if ,one have: ad- 
yantige thereof ro the full: ſumme , no 
other after (hall: for he 1s no further a 
treſpaſſer or wrong doer,nor ishe Teſta- 
rors eſtare any further, or deeplier dam- 
nified, And as damage: for tre5paſle are 
to be proportioned to. the, value ofthe 
rong done , and-loſſe ſuſtained ; So/al- 
(o in this caſe che. Execu or by his miſ- 
doing, doth not draw,upon- himſelf his 
Teſtators whole debts, bu: ſo: much only 
as the goods amounted tog.which he on 
| miſ- 
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miſ-adminifter , and which ſhould have 
= to the payment of the Teſtarors 
3 if he had nor ſo miſguided himſelf 
in rhe dffice of Executorſhip 3 which de- 
faulc he muſt repair or make good. And 
his proportion ſeems to me proved , by 
the Cafe'in K, Edw.3. where the value or 
quanciry is found, eſpecially of the goods 
adminiſtred wrongfully,though there by a 
wrongful perſon : and in Swttons Caſe it 
was expreſly held, that each Executor 
{bould anſwer for ſo. much as he waſted. 
' Now for the fifth and laſt point, viz. 
how, and in what manner -relief ſhall be 


had upon this point of waſting, for him to 


whom it pertains: Firſt, this is to be ob- 
ſerved, that in caſe where the Verdi& 
paſleth dire&ly againſ the Plainciff , no 
Deyaftarion can come in queſtion , for 
chat no judgment being for the Plainciff, 
no Writ of Execution can iſſue; & there- 
fore, if upon the iflue of fully admint- 
fired; ir ſhall apperr, tha there hath been 
a devaſtation, Which cauſerh aſſers to fail, 
then muſt the Jury finde, that che Defen- 
danc hath Aſſers,and not finde a devaſtati- 
on, as was reſolved in the Kings Bench 
in the lare Queens rime berween Hanks- 
ford atid Merford, for there the Jury hind- 


* ing. 
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ing a. devaſtation, viz, a furrender of a 


Leaſe for years, left by the tefararzit was 
held void, and nugatory , and was not 
regarded by rhe Court, which ſaid, chat 
mult cone in by the Sheriffs returne, ws, 
upon the Frere facias, Thus aflers being 
found. in -the executors hands, -jud3ment 
1: given for the- plaintiffe to recover his 
debr, and to have it levied of theſe aflets ; 
nor ts this fincing, of them by-a Jury #- 
o11nft truth, though they be waſted, and 
fo not.to be had in kind: . tor the execy- 
gor hath chem 1n right,” fince he hath nor 
righcfully parted from rhemy according to 
the rule, Pro poſſeſſore habttur qui dolo ( or 
mjuria ) deſu poſſidere, As inthe caſe 
ficit pur, this wailing cannot come in 
queftion for want of a judgmenc for the 
plaintiff; io alſo. where 'the judgerrent 
it ſelf extendeth to the executors owne 
200dsby reaian of ſome falſe -pleazwher- 
of we (hall af:er co-(ider 2 for fince that 
the conſequence and effect of a vattation 
is bur ro'make the executors own proper 
goods hiablerothe debr of the Creditor 
this..15 altogether needlefle- where che 
judgement ic (e}fe hath laid hold on his 
g0nds. But.now in caſe where the 1ucg- 
ment extends onely to the Teltatoys 

| e00ds 
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o00dg.im-che Executors hands, let us find 

the Way.£o.relieve the Creditor , in caſe 
the. Teftators goods be walted by miſ-ad- 
mintſtring or otherwiſe;for hereabout the 
right way hath ofcen been miſled, and a- 
9410 eahly may be.In the latter end of the 
laze Qu. time, this courſe was taken, wiz. 
the Sheriff returning generally y that che 
Execucor had no goods, a ſurmiſe was en- 
ted, that the Executor had converred to 
his own'/uſe the Teſtators 209ds,. where- 
upon a Writ was awarded to the Sheriff, 
10 enquice thereof by Jury or EnqueRt, 
which he did, and returned, that! it was 
found, that the Executor had waſted the 
2p0ds;and thereupon a Scire facias Was a- 
warded- agiinſt the- Executor » to (hew 
cauſe why Execution ſhould not be of his 
own goods, and;upon two Nils return- 
ed, Execution was ſo awarded; but a 
Wru of Error was hereupon brought, And 
alchough it were ſaid for defence of that 
courſe, that it was uſual in the Common 
Pleas, and more favourable then the 0- 
ther. courſe, where the Sherift onely re- 
rrngth che waſting , or is ſole Judge 
thereof , whereas here it was found by 
an Inquelt of Jurors, and thereupon a 
Scire facias awarded 3 yer did the Court 
reſolve 
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. refolvethe contrary; and reverſe this Bx- 
-eturion as'errone0us's For ir was ſaid, 

that upon che Sheriffs rerucn of Nalla bo- 

na, viz, that therewere no Goods of. the 
RT | 'Tetacor tobe found, the Plainciff ſhould 
— 92 * haveaſpecial Weir of Fieri faclas," wil- 
- ling «he Sheriff-co'levie che. fum t60d- 

__ yoo vered; either of thegoods of the Teſte 
36: upon "£06; "of ir cold appear , thartheExe- 
Saws ouror:hid-walted che 'Teſtators , "then 9 
ted, A Fieri:Jewieicof higown.goods ; and this way, 
duc agaizit a8 Was id; the/Execuror hith good reme- 
kis goods dy by ation againſt the Sheriff , 1f wirhs 
&., * :outfuſti cauſe, ho\{vieicof his Goodgy 
Sol b, Int. 
0111 4s:2h&reupon taken; the remedy: fails, 
fince neither the Sheff doingaccotdiog; 
to the Inqueſt 3 cane puniſhed; nor the 
Jurors finding fa(ely; are fubje&-co any 
atraint it being noVerdict upon Iflue 
joyned, burian Inqueſt of Office, which 
excluderh- ao” al{ :challenge 'of :Jarots, 
And' whereas chat Book: mentionsthe 
Sheriffs fubjeftion ro aftion only in-Caſe- 


of hts mi{-feaſatice or. doing wrongsol]: 


conceive thathe 131ikewiſe:ſuable for-o- 
mifſion or nonfeaſance inchis'Caſe's ava. 
fornot levying thedebrtupon ctheExetu-i 
cors ani Croods , -where-proof 181made: 

A of 


burcheother way,*vis, When Inqueſt” 


| 
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bf his- waſting. And where the Book 
mentions this -Fiers factas to be in this 
manner upon the Sheriffs'return in a Se;- 
| te faciay, doubtleſs, the Book therein is 
miſ-princed, and ſhould be a Fire facras, 
forin a $a, fac, the Sheriff can rewrn no- 
thing, but chat he hath warned-the parcy, 
of that he hath noching whereby he may 
be warned, This then is the courſe there 
preſcribed, that firfta general Fer: fac: 
ga out, and that thereupon the Sheriff 
 recurn generally, char the Defendanc hath 

bd goods of the Teſtators,and that there- 
upongheſaid ſpecial Writ ito iflue; yec 

inche beginnivg of rhe late Queens tume, 

the Verdict paſſing for the Plaintiff upon 

the iflue of fully adminifired, the Sheriff 

Was not permirted to make ſuch a general 
recurn of no goods to be found of rhe te- 2 E! D. fs 
Hators , but was inforced by the Court 299 ns 

upon good adviſement, either tolevie Eaſe. 

tht dedc, or to rewn a Devatavit ; and 

ſo; was done ac laſt by the Sheriffs of 

Zondon, much againſt their mindes ; and 

; | went. ot a Writ to levie che 

debtr-of che Executors own goods, firſt in 

q | | London, andiafter imo Devonſhire, uport 

: 3- Teftatne» that the Executor had 

| $oodsthere: —_ there ſaid, = 

I 
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if no.Goody could be there found, then 
rhe Plaintiff mighc.have'a Capias to take 
the Extcutore Body 1 in Exeducyzon, or an 
'Elrpit for the moyery of- his Lats, Bur 
Baby, 1 cannot finde ( except with 2 
difference) bew this courſe of nſorcing 


11 4.6.28 the Sheriff ro do one of theſe two, can be | 


$44 yuſt; as neither could Juſtice Fahorp, 


pogo Z. in <e time cf K, Henry the fixch, approve 
Ireland,or Fora Juty of one Cduncy may finde 


ellewhere - | 
bed ok "Mfrs in another County, as was teſoly 


Sea, may be. ed tn the time of K, Henryuhe Bhwhich 
toual by rhe var was undarRood of Goods moveable, 


Jury where 


the AQ.0a 1» 2nd; not of Lands, This then-ghus being, 
mm. if a; Jury of Kent «find affets which, ben 
London or Eſſex, how. .can the. Sheriff of 
For theP1. Kent, where: the ation was laid ;. leavie 
a he © the debt recovered by, or. oux,.of theſe 
tho bh & Goods; orfince he Eanaot » why (hould 
- Aﬀecs 8” he b2.co compelled to, make'a Falſe rerurn 


forreton 


.»Councy, and; Of 4 Walling 3 when the” Goods, remain 


his 1s v - | j wy 
hive vies - antpece: and unwaſted in arjocher. Coun 


"ts lib, Intr; rty.e Why rather, (pag) oy be, al 
hs 9; fered ro cexurn. according rruh, 6 
Cate f52a .there 15. nothing be ibis 


fate return Bayliwick, whereof. hes 


ot: Deyaſtar, 
cemra far. levied 5 ince even his.Oarh & Ky ip to 
fu debirum. make a.treraun ? Norgs this contrary 


_ to the Yerdifty frnding, aflecs. generally 
an 


d 


ps 
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and chis ſoreturned apon 2 Teftatwmy, the 
- proceſs may be direed' into the righe 
County. Bur in cheſatd caſe it was repli- 
4d corhe plea of fully adminiftred, har 
 there-were afſers in Eſſex, the aRjon be- 
ing'htd in Middleſex, and yer as it ſeems 
bythe Book, che rectal was to be by a Jury 
of Middleſex, which, ſaith the Book, may 
find"the-affers in Eſſex ; bur there the 
"plea 'was demurred upon, and held a good 
plea which/proves,thac alrhough che rran- 
 fitorineſs of the affets make them ſubject 
to thE notice of a forreign Jury, yer is ic 
"fiot1ike an a& tranfirory , and not local, 
[fot*that muſt. be pleaded 'to be done in 
* the place where the aCtion is laid, though , a1. &.. 
itftruch norſo, But had Iſuebeen joyn- Aftai0< 924. 
ed" upon'the roint ; me thinks it ſhould Dy. 37. 
be tried "in Efſer , where the affers be Serauleto- 
aid; the rather, for that perhaps they otherwiſe 
tmay be real Chattels, #12, Lands: leaſed Þ<!'> 3 7c, 
'torhe Teſtator;, or other Lands of him C6, iu. 6. *. 
_ to' be fol for payment of 45,47 _ 
'"Jebes-which'as hererofÞre hath been held > Ma. #0. 
'% Fary of another Courtty cannot finde. 77, 0 
Befides although ſuch "a forreign Jury x44». rep. 
"ray find ether movable afſets, yerts ir ar þ1;,* 52 - 
therele&oh, they are nocthereto com- 3 El. in 
| Pallablezas<lſemhere is holden, Here then ©" 
4:36; Y R 2 | may 
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maybe chedifference, vis, thar if ute al 
ſers be found to: be 'in rhe Counry whete 
the triakis, there the Sheriff of thar-Coun- 
Iy catmot teturn N#xlta bona, wichourad- 
ding, thac the Executor harhwafted:> bur 
ifthere be no Verdi&t ar alt ranching al- 

(\._._ ſet, judgient/paſhing againſt the Execy- 
$o.if the. tor upona demurrerzconfethon, Nibut d- 
P ci.on /6ity-or-the like; chere may the Sheriff 
po 10 an" qakefuch a terum'of Nulla bona Teſt at- 


the. County 


chan where 74 Without returning-any devaſtation : 
the Verdict and to alſo where the Verdi& either find- 


toundyas the 


difterence \Ethraflerg generally , not finding in what 
was held 1. place. they-be z/ orexpreſly. findeth-them 


Seace J1 Et, 


24 HS. Dy-t0 be inanocher Coumy,.as 2 little before 
39-0: 11.9, WEfound, may.be done by a Jury of Lox- 
- = - don, of affersin Eſſex. | 

+D). . To King: Henry the Sch his zime, as 2 


bur » H.6. Jitele rafter, the {aid Chichefter 1s by the 
I Lord Dyer reporred, the Sheriff, return- 


any Sci. fac, 


upon rn - inguponthe Fieri- faciasythat'the Execu- 
devait: ©  corshad no goods'of the teftators, did add ' 


turned, a | * , 
Capins wa Ih the ſame return, that one! of the;4vo 
the Court ;  EXECUtors had Waſted ,--andjchereupon; 2 | 
and ſce » H. Scs.fac, was awarded again(t him,& upon 


$7s Bro, Ex. 


57. & lis, So:ferreturned;& defaulc made, Execu- 
Hh tion was adjudged;'and awarged again@ 
ablokucly Dis goadsenly;and:this courſe of Sc, fac. 
and withous bort che LyDy;-(asIclſewhere I find j3 re- 

* . potted)& Pres any RG APOIIEE 
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[the rime of King Henry the eight, itwas 
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1 am-perplexed wich doubt what ple» the 9. H.4,49 


Executor coming in upon the Score faci- aaferipe re 
—_ plerd pfor except his denial] of a6H8"Y 
mighebe pleaded contrary to the 7; yer. 
Chet  returne, 2nd pur in iflue,fo as 4nt-12-H.7. 
tocauſe 2 new cctall afrer a former, per- -- - reds 
haps, preceding judgment, which I think — 
wade noe not be admired : then his co- — 
ming 1 1s. ro little purpoſe for -ougat Inc's cone. 
T-can-concave, Here again it muſt be 1a 11202 pg 
obſerved: rhar in the caſe of Ch:ehefter , 
thejudgment was h1d upen criall of ful- 


-lyadwiniſtred ; buc -in rhe orher caſe in 


upon confefiron, akich! is all onezas Þ take 
it} wich: condemnation upon Demwrrer, 
or Non ſum informa! us,or triall upon: New 
eft faftumyro the Bond,or a releale to the 
 Teſtator, or the like. Now berween 211 
theſe;and rhat of Chichefter, chere: 1s a 
broad difference: for there che: defendanc 
being convincedby verdict ro haveaſſers, 
which if chey continue nor in.-his hands 
© 1nkind,muft be anſwered out of 'hisown 
860d<a3 wiſted,- therefore the Fuertfac,"\ 
x9 teviethedebe of the Teſtators: goods 
/ if any Foundyor tm:defaulr.thereof- our of 
+ bo oods;is veryagretableoputin-" | |. 
"dar3but in'mone Src, dch£t'c.iſes ichbeks-- w hea 
any ſmchtriatl or conviction.ofthiedeſfen- * 
R 3 dants 
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dants having ſlets,: {0 as it.relts eque du#- 
| b;am, whether they bave aſſets or not and 
Co.1ib,z. to. therefore ic, may. ſeem ſomewhat bard and 
3: Mice '41 harſh, ro ſend ont ſuch a, Writ inthat 
2. '"" Caſe, and {o ſhould I have-yhoughrs./f if 
_ Co.lib Inr- had only, ſeenche report of -P&tfers caſe; 
206, ©, A CG . . ya 
covery of . But looking in.o the-Record,:'8; finding 
«eb prece- the .condempation there-to be by Nyhil. 
pleaded: P!, dicit, in effect, 1 cannot uphold any.di- 
repies ms ſtinQtionof courſe in reſpect of the ſaid 
and Vefend. difference of Caſes. Nor indeed doth that. 
would . 23 courſe theredire&ed » preſume thac the 
plea. Ideo Execuror either hath aflers,or-hath waſted 
ponepr?*\, them, but commands, that if aflets, cc . 
mult ſo 1e- then-the levying ;{hall-be..one way; if 
cnn waſting, then another way» ſo if. neither 
* *  MNibil fiend, 


» CHAP. XIV. 
Of an Executor of his own wrong, : 


O begin with ſome definition,or de; 
ſcripyon of this man. ; He is ſuch as, 

. takes upon him the Office of an Executor,;. 
by Peovſlp 1.x, not, being ſo. confticuced, 

+ by the Teltator or, deceaſed,; 'nor for. 
; | * Want 
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wam'of ach conſtirunon ſubfiicored''by: 
the Ordinary vo- admimilter, | Touchin&' 
whom, -we'-wilt-confider-in theſe parts, 
and with chis merhod;viz;: 1 17 1 

1 What as or intermedlings of ſuch 
an one not being Executot' nor Admini- 
ſtracorby'righc;thall make him! ro become 
an Execucor by' wrong, de five more, 
per ſtat: 1g3 © .cap,8. ol 
- 2:Inwharmanner, and by what name 
ſuch all be ſued ; ſpecially 'when ino-' 
ther, thenhe is Executor or Adminiltras 
- tor, of himſelf after ſuch a& becomes 

Adminiſtrator, TIRE! | 

-3 How fat hebecomesliable to Cre- 
ditots, and how, and co'whom, - + -' 
: 4What as done by him (hal ftand firm 
as if he had bin an Execucor by right, 

5 Seealare (tar.43 E.cap.'8 hereabour. 

As tothe firft,, ic was inthe time of :&: P M., 

\ _ Mary doubted: ' and nor reſol- {4 P71: 194+ 
ved, Whether the onely ſeifing, and ta- 
king into ones hands the goods of the de- 
| ceaſed, did make one Executor of his 
own wrong, wirhouc any further a&; And. 
inthe begirming' of the late Queen's 
rime;the L.Pjer ſaid, that the poſſeſſion , L727 "5 
ond occupation of, or medling with rhe afo Bas, 
goods;is that which gives notice co Cre- 5? 757 
Bower R 4 dico:s, 


24$:. 


1& 14 EL. 


& 167. ice 
lib, Intr. 
& 322.b- 


Dy. 305,306 


rors4 whore they are-2o ſue as Execurer, 


.* Burdoubtleſs;Credicors muſtlook further 


bs Knew Sym my WIE or know, 
... -- Whether he [oincermedling, ; 


* 671 /Adminiftracor;” - nor 1 conſequently, 
- - kawco found their ſuir rightly, and fafe- 
| by for good ſacceſs , fince-av{uragainſt 


an Executor as Adminiftrator, or againk | 


', an Adminiſtrator as Executor, will prove 


ruinous;andfallro rheground.Yeawhere 


an Adminiſtrator ſued as Executor, did | 


not plead, that adminiſtration" was com- 
micted-unto him; bar-generally denied, 
that he wasExecntor, or adwinittredias 
-Executor,the Lord.Dyer held,thac ir muſt 
be found forhim yer lefc 1© doubtful; bur 
whe clear aid ſafe way bad beem to have 
pleaded the. adminiftration,/&c; And in 


. 1H.D.166» theformer Caſe, the:Lord Dyerfaid, that | 


one intermedling: only abour rheFuneral,. 
and laying our money therefore 5- an O- 
verſeer or Conductor, or he who hath 


 Lenersof the Qcdinary,ad colligend. wt. 


r0:| get and keep: the Goods wm. ſafe- 
tys: and -one: who '-intermedieth . by 
*yertue of -4 Will truly made ,- bur'con- 
trolled by. a-latter: Will after found 'and 
-proved , - may free;bimſelf; frombeing ao 


Bxecutor of; ug ofyn. Wrong : by-ſpecil | 


plead- 


j 


EET ERABOn any 


nw TY 1 GG” DS © 
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pleading how. orin-w right. he inter» 12 B-6,28, 
= adminiftring if Ye 0 - 
odberimanner; andchat-this craverſeneed || tra.322 b, 


I 
as amount tee 1 t04any ———_ RS alter 


211 ;-:and, where: no. adminiſtring ar? all —_ Innes, 
is-confeſſed;-ſuch a traverſe of nor {an- b letter © 
miniiting iv other manner is difſonanc., }* fe eres « 
and-not legall.Bur-{etus fook backupon ed 

/theſe ſeverall points exempted by. the Ag ta 
Lord Dyer , and welſhall ſce ſome: cau- Eve. 

tions necef{ -ry rouching them, and their 


-ſafe enterrainment.. Fiſt as couching the 


poinc of burying thedead, it muſt be un- 


 derfiqod to be with ſome expence of the 


eaſeds goods, and foir is cxpreſſed in 
eſaid book of Hew,the 6; his rtime :elſe 
bir aeadpert ofelieity 10 11y outof his 21 Hs. 2: 
own mony {( not inermedling with the 
goods of the deceaſed) war a friend 
hath lixle colour: to involve him fo do- 
ing in: an - Executorſhip by wrong ;-ca- 
king the caſe chen thar fach perſon. laies 


'Qut:or expends of the deceaſeds. goods 


--orMohy upon his funersll heed muſt be 


' daakenrouctung the meaſure and propor- 
axyganthereaboar ; . chough I can give no 
| 'epenicular and diftin6t-limi, yer doubt- 


lee 


TheOffce of | 
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lefſe ether meerehecefſay , wz.Church- 
duties; 8c. or at leaſt decent: ſutable- 3 
quality »zmuſt bethe bounds, - * 
And herein to ipeake,as I chink, this lat- 
cer muſt eicher be utcerly excluded j/ or - 


nefle eo his 


held within very narrow compaſle ; for 
what ;reaſon, thar a Knight or man of 
higher qualicy: leaving ( though perhaps 


enailed;:Lands of good value )) yer goods 


Lib. Int. 322 not ſufÞcient t6 pay -his:debts , ſhould 
$599 7 havean hundred pounds or +more of that 
256. He 101d Which. (ſhould ſarisfie Creditors, ſpent in 


blended . - : 0 
bur PPPs incerring of ym for his! wor? | 
there be ſhip, and reputation 2. Nexty Overſeers 


pkadedinot ray onely be excuſed;for ſeeking to'/pres - 


The 'ſpccial 


mater, 


ſerve, and keep the Teſtacors © goods, * 
not. in caſe they expend. or diſpoſe theree 
of. * So alſofor him who is authorized ” 
by the Ocdinary to colleR, for if he ſell 
or: diſpoſe of any ( though goods other- | 
wiſe ſubje& to: periſhing/) 1t makes him 
an Executor by-wrang, as was reſolved 
i0the late Queenes time, notwithſtand- " 
ing that by the: Ocdinaries Lercers, he " 
was expreſly dire&ed or warranted ſo co-? 
doe; for it was ſaid;:the Ordinary'him- ' 
ſelf could not :ſodoe,” As for bimwho' 
admimiſired by verme-of a Will;after dif- 


proved, or. controled by a Lener, mo 
het « 


mul 


an Executor. 251 


wult not doubtlefle Rand free , for the 

goods before adminifired , bur eichec 

as rightful or wrongfull Executor ſtand > 
ljable tothe Creditors, Nor doth every wu.Dy,:>5, 
ſuch intermedling; by one our of all theſe 
excuſes, -and 'evalions as would be an 
adminiſtration, make one an Execucor 
by wrong, If one doe but take an horſe 
of the deceaſed,and tye him in his Houſe 
or Stable, this makes him not an Execu- 
tor, faith Paſton a Juſtice z' or like 
acts or intermedlings, as he that delivers 
tothe Wife of the deceaſed her apparet, 
at leaſt» 1f it be no more then) is conveni- 
ent to her degree. Bur if ſhe take, ot rig 
another deliver more then ſuch to her, 16s. 
ſhe or he. becomes an Execitor by 157: m5: 


vJ by Fenner 
wrong , Bur now ler us come to a dif- Juſt.Itore 


21 H.6. 28+ 


ference, wherethere is a rightful Execu- 99327 ven. 


a as pulls 
tor, and a Will by him proved , of ad- he property 
miniſtration commitred, for there ſuch F\.cucor;he 
light acts or 1ntermedlings fhall not is become * 
make one -an Executor by wrong, - as by Koen, 
where there is no other of right co be ſu- 
ed. Agif one- take goods wrongfully 
from ſuch a right Executar or Admini-- 
ſtrator ; this ( though he convert them 
to his owne uſe.) makes him not an Exe» 
cutor by wrong, but a Treſpaſſer to the 


right- 


oy be aliened 


252 : | The Offct of. 
It the goeds rjohtfull Executor or Adminiſtrator; whb 


by fraud, he even for theſe goods, once Afﬀetsin' his 
whotakes hands, ſtands liable to ſuirsor'credirors, 
vhe -Pxecu- they being neither lawfully evicted nor 
ors death is rjphely adminiftred : but in caſe,there hit 
(by wrong: been no Executor at thar rime,or410 Will 
7.37 22- proved, nor adminiſtration committed, 
72.2, then ſuch taking of the deceaſeds goods 
intoa {trange hand had made atiexecurore 
hip by wrong, And thug. was the diffet- 
ence lately reſolved, as is reported by the 
L., Cooke in the Caſe berween Kead-and 

Tr.2. Jac, in Carter in the Common Pleas. 1 
_ Yer this further difference wasrhere 
& 1. held; viz. thar alchough there be an Exe- 
- cutor or adminiſtrator by 'righr, | yet if a 
ftranger take upon him to receive debes 
and make jaquirrances ,' of copay debts 
claiming to be an Execucor, he is ſuable 
'» / a8 anExecuror by'rhis a: and ſo wlſo 
16.,b, * inthe late Q. tine was held by 6, Juſt as 
couching the receiprof debts and making 
acquitrances, but the book mentions not? 
whether any other Executor then werejor 
not, © Butinthe-poinr of bare payme 
'of debts Fromck' makes another? Giffe- 
rence, viz. If x firmer do wirh hg own 
mony piy the debts of a friend" decex- 
ed, and notwich'the debtors: m_ 
= ul 


ebuiln ou hs Ca 


% %Y% - —_ FE 


me wh AC CS , y 7 | 
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au Executor. 
buy ana6t of charity, and makes him not 
ik | 48 Executor by wrong : otherwiſe, if 
s, | with the Dzbrors money. Yer to this a- 
6r | p9cher difference mult be added,v1z. thar 
id | 1fhe-thus paying wich is cwn money , 
14. | (have &aken into his own hands goods of 
d, | the deceaſed; then is his payment pre- 
as | ſumed, as by, or our of the value of theſe 
ie | -200ds,: and {0 makzs him an Executor by 
+. | wrong. Contrarily, if he have no ſuch 
be | g90ds i his hands, Andn the point of 
ad | 1acermedling with, and diſpoſing of the * 
{ | Teſtator's goods, where another Execu- 
te | 4071s, [this further difference is to be ad- 
e- | ged or underſtood, viz, That where the 
fa | g00ds ſoraken, never came aQually to 
xs | -the-Execuror's:-bands, bur were in a re- 
xs | :more place,there this taker becomes Exe- 
lle | -cutor. For as ic were miſchievous, to the 
fo | Execuror, if he ſhouldby a poſſeſſion in 
25 | Law caſt upon him, ſtand chargable wich 
no | [theſe goods inremo;e places. purloyned, 
or | 148 Aſlers in his bands ; , ſo were it as miſ- 
or | 16132v9us.£0 creditors, if neither Execucor 
h | pl this ſtrangen,as an Executor, 
P by, wrong, ſhould (land liable to creditors 
4n | forrghew, ;; Ic is crue, char the righe Exe- 
Ops and recover. damages for 
Z 


» andchat (0 recgyered. 2; (ball; be 
Aﬀers ; 


- 
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« Aﬀets; | but the*Creditor hathno means 
. 'ar the Common-Law co inforce him to 
ſue,” and perhaps it'tnay be a' cold Suir, 
Andwith theſe Additions, I rhink'rhat 
hte reſolved difference may ſtand firm 
"and found, Yer in'fotmer times;Without 
ſuch difference rhe rakipg'onely ard pol- 
ſeſſion of the goods of the deceafed; was 
held tocreate an Fxecutorſhip by wrong, 
5oE. 3.8 Belknepfaid in the time of King Edw. 
fol.g, | ethird, and eſpeciallyif che Act were 
| fuch as removed the property of the right 
 T+.'3 Elj, Execuror , as Jultice Femer,in the late 
Queen's time ſaid, T effe merpſe. 


How, and by what name Smit ſhall bt a- 
ganſt ſuch, ard the like.” 


T"Ouching the ſecond Point, v7z. in 
what manner Suir ſhall be againſt 
L 5.E 4.92, fuch* Firſt, ingeneril," this uſurping 
Co lib. 130.) Executor 18 not in ſuit to be diftinguiſhd 
37 & 32: by name from the right Execiitor 77 but 
' tobe ſued genefally bythe name of Exe- || + 
cutor of thellaſt Will and Teſtatnenc of I © 
the defun&; and' thety if he will' deny Þ 
himſetfforo be, he mult plead; thar'he 2 
neicher is Executor, nor- hath” admiini- } - 
fired as Executor :' Then rhe ban F 
| mu 


I. P ont, 


an Execntor. 255 


wut prove that. he "hath adminiftred inc li. Intra. 


4. but -45 


\fome ſuch or rhe like ſott as aforeſaid, £*jn the 
And jc hath beengivers times held, that Verdi&,he is 


called kxcc. 


* where there 13a right Executor, and YET Be in wis 
another doth adminitter by Wrong , To is ſua propria 


9H 6445+ 
arthe eleion of Creditors, either to ſue 3? ery 


them jounely together,” or one, or bo:h of '2 9 Bas 
them ſeverally, and. by himſelf, -Bur if 24, Dyer 
where Adminiſtraiion is, committed, a- hs 433 Heoe 
nother alſo adminiſters by wrong, theſe * 


.cannor be ſued together as Adminiftra- 
tors.3. for though one. way be an Execu- 
:at by uſurpation or wrong ; yet none can 


come to be an Adminiſtrator by wrong , 

fince no other, bur ſuch as receiverh chat 25 H,6. x1. 
power 'from the Ocdinary can ſo be; 
thetefore,in'that Caſe there is a neceſſity 

of ſuing'him a part," and by himſelf (who 

ſo ufurpech Adminiſtration ) by che 

name of an Executor. | 

. So1f A.adminifter the goods of B, nor 


bein: Executor 'nor Adminiſtrator, and 
_.afternis ſuch doing, and diſpoſing of the 


>ds, he obraineth. Adminiftration-of 
th ; Goods of B, But the Goods lefr or 
{F9Pipg 4 his hands ſince theAdminiſtra- 
nog commicred, ſuffice not withour the 
"cher debes received or releaſed,or goods 
»ſgld before to ſarrsfie Creditors : Now 
fy; if 


of 


; -2 56 © The Ofic of 


tot he (hall have nofurther relief then 


according co the. value or exrenc of che 
- goods lefc in,or come into his handshaite 


+465. 1: thoſe be fully adminiftred, be (hall get 

admini- nothing, 15 they: remain unadminitfced,, 
—<e Jo bur amoup bis Debes.he muſt 
vetore he want [0 inuch of ſatisfaQtion-,; od a6.be 


the Wine? Willbexelieved;: or ſarighed cur of the 
tic avare » goods before. diſpoſed. oft,be mult ſue L. 
was of old ag Execucor of B.,-and.{o.w ruled and 


conceived.” reſolved by Gawdjand Smits, Juſtices wn 


tinea. 74,30 Ele, - And-if ghis. vow 
Adminiſtrator will plead in gnc Ro 
&bisaRiorythar Agmpvilication; Was com- 
micced; him,/-and,.demand Judgmenc; 

if Saic ſhall be againſt him: 2s Shoqp ror 

- then the Phiniff muſt.in che Repficats 
an, 2s I take ir, ſet forch the ſpecial mat- 
ter, vie. how the Defepdanc. did admy- 

_ Hiſter before Adminiſfracion ro him com- 
micced. Bur if one, c6-whom agminiſtras 
tion is commitred do devaſt,and this Ads 
migiſtracion.is-by Suic repealed, becauſe 
he Was not the next of kin > arid. Admi- 
ration is commirced to another 3 now! 

. _ a Creditor who would be relieved.our of 


the 


| R. pe 20% if ay ſue A. by the pame of Admuniſiiz- 


the Ad:;niniſtration commirred ; and-.if | 


the Kiug'Bincby,, in the are" Queen's 


_ == a£ oC), zo. 


_ 
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an Exuior, 


the goods waſted, muſt ſuc char firſt as 
Actziniftraros, and noc as Executor of his 


own wrortg, ſaid Pophays, Chief 


forhedid rightfully adminiſter for that 74. 8. 185. 
ume, 


A® for the thitd, vis, how fat is 3. Pri. 
of his own wrong,becomes 


luable and obnoxious x0 ſuit ; confider WE cows, 
theſe things :  - 

| Firſt, bebecomes ſubje&borh whe 
a&tion of the execuror, who hath right'to 
the goods wrongfully incermedled wich» 
all by him-chongh ic were before proving 
of che Will, aad ulfd tothe action of che 


| Crediror, who hah right co he ſarigfubtie 
6n of ig dee; 


as'touching the meaſure hogy 
fa he 1s ingiged, doubtleſs, he is nor, by 
bis: pon ou adminiftring 
chargabte'\wirh che whole accoime” of the” 
Teſtacors debts; but only ſo far, and with 
fo-much thereof, as the goods which he 
[s'wrongfully adminiftred amount unco, 
'Yer'he mult took ro his Pica ,\ elſe by'it 
may draw all ſued for , unon hinſelf, | 
«if he deny his being Executor or Ad- 
, winittrators) © And- this egms tore 


proved 'by the Caſe inthe rime of Zd= Co. (6. nk 
- pg waete {tie Inquelt- found 2, a; Las; 
Z 


NOC 
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| nog opely.the adminiſtring/.6r.intermed- 
ling,-by.che Execucar - wrongfully , bur 
found alſa by dire&iqn af che.Courr p 
iv ſgcmerh ) what che, value: was of. 
goods {0 wrongfully adminitired,- which 

--/ © - hadinet been marecial;, if che. Adowtli- 
- (ring af a penny had made one-as farre 

_ , chacgeable / as. the adminiſtring of 'a 
p-und,. Beſides, if ic be (0, that a right- 

full Execacor-waſting : gaods of the Te- 

(iacor, to'whe value 04.30 L,; ſhall be no 

furchec . charged chan. chax value» ch2n 

leſs, (a thall ir,be alſo inthus Caſe, 

for boch-be. wrongful Admigifirations : 
antly.zbis difference there is berween 
them, that in one Cafe, the adminuſtraci- 
on is by: wrong perſon, andinthe ocher 
Caſe.imz wrong manner, Nay, the Lord 
x £1 Dy.167., Dyer doth nowRickeo call him, who ad- 
<4p.1%- , 'miniſcethwronglutly, or inundue man- 
ner, expreſly,an Executor by wrong, in 
the Cale of; Stocks againſt Porter, though 
E. were rightfully Executor , yecpule. he 

iq diſpoſe, or execute wrongfully. 


A: ro the ourth,vis, wharaQs dope 
4. Point. ro him, or by-lum,who is an Execu- 
4: age of tor of-hits own wrong: y hall fland firm | 
his of fotce,. 5s as dang Pan theright EXC-" 


[* 2*] 


Curor. * 


az: Exetittor. 

firly/thac che debeafer] 
were mdebtetcohim/201, who this y- 
urpeth ex  - whethet 4may be 
-pay-himſtlf ormnot'? Ant this as 
'm G&bat1fi che Kings Bench berween 


cuter; 1 


Collett 8c/one Iridand;Exccutor of Hunt, 21 24% © 
* ihete it Was fire ongly objeRted;char i6t= 30. , 


' withiiznding, ho rightful Exetutor or 
Adminiftator might putiifh him, and re- 
cover againſt him, for the 806ds which 
he 2dmmiltrethsyer another Ctedrtor ſu- 

- mg hit Execucor generally, and fo af- 

firmino hirh to be (for chere is no ſpecul 
forri'of wrir of declaration t6 diſtinguiſh 

36 Executor by wrong from a righ:ful'ex- 
eceror) he ſtands as ; againſt him in che 

flare &f 4 rightful executor, and therefore 

tray firſt pay himſelf before He"pay 6- 
thers 3 and'of that mind at the firſt were 

Fermer & Ganiy, Juſtices:yer did they 4d- 
mir-chat' this payment ſhould nt Raid 

"Bood , as #$aifft the rightful Executor 6r 

* X4mminifiracor; * And Popharid arid Clinbbe 

held Rrongly, that neither (houſd it Rand 
good againſt other Creditors, fot then e- 

very man would tuſh upoh'rhe hs oo ofs | 
og6ds;/8& be his own Catver iti payment 

NA wherdty {tc was (aid it the Bat; white 


he "ou -_—_ _ 4ri eyidetwe ur 
Guild 
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Soi had bi otherwiſe, Pophans 
day af .deiae; of the laid caſe, 
W- ae, thas the L. foderf.did dey, that 
he. or was of 4hat opinion; 


| Slegraewiy Popham and Chae. in-op 
_-mon,.; After Which, Jugice maT Io 

. Femer , if I miſtake nor, changing their 
opinions, and concurring with the! reſt, 
Judgment. was given accordingly, In the 
_ . debate, of this Caſe,-.queſtion was made, 
: 1dugh an- ps by wrongs Pay 2 debt 
lt by ſpecialty, whether 
. this ſhall _ M and good ,- fince 

be Rands liable to Credicors,ſo.far azthe 
/ goods by him adminiftred do;amount, 
and it was agreed. by 'the beer opinion 
ar leaſt , that. this-ſhould ſand firm and 
_ $aod, ſoasif the payment. were -out of 
his own goods, he migh: retain to himſelf 
-in lieu thereof. ſo much of the goods of 
.the Tefiator.; . for hete he doth gor, as in 
the other Caſe, advancage himſelf by his 
on Fr20g, Yer. that opinion allowing 
this paywenc.to credicors,muſt,as I think, 
be underftood with this difference, 21>. 
| thar this payment ſhall Rand ag again 
other Credicors, but not as againſt the 


right 


a »©T I A. *. Mas own. AAS 


oh 


C 


an" Expotttor, 
right Exeevor ts 
ahy 


ED 


'"Scut6?; wot 


ny ; "pier which Ofc r= 

wilt St peBene: ol yea tak, 
Frowthe #fecrſeot; Power nitnelf 

 befere other in caſe there were \4debe 


que ©& book: "We 
navle.”: 1-; 8& 


” 


. "Of ave erbutevil 0" by the Stat 


UL! f17 244 Blie,” cap VF $0701 
B havthgtoldere whit vtcin- 
mon: Law is, ndwalleth;” in the 
yvemiſes Let us now ſee what al&rati- 
on *of '#dditioh74 hte St _— 
Inch& HA Patfiatren of ht 
Elizabeth, confideratieh ho fn 
ſnbtile-getting inco mers þ 


aninteſtete by Deed of- EEE 


Attutny from one of ſmall or noaMifiryjro 


whom ſach ſabeiſe concriver' hith'procu- 


red adMminifirtticn' robe commirted:4nd 
fo hiffeRWGuld Rand free from theKvic 


/'of Creditors F-rhe adit (irftor HiItfelE, 


"ether nor being to be foun#7'6& 6 He- 
ing of any vale toſatisfie Creditors, Ir 


' was therefore enaed;tharevery perſon, 
, - eds; , otthavitiz,any'2o0ds of debts 


S 3 of 


5, Pot, 


AHH 10 22 mee tone 


proj 

| Ne baygiro bi man allows 
wy TE or duly. 

prin cant hc \hichr-161 wore. th ther we 


ns allowable io anothes-txcer + 
om POIG007 =f7 th LEW 


'* > «71 kin "1191 COTES 


& £* pals rw 


ar 'Exgeutor, i263 
nt 73 003 229 196: ngrat 
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IT aid the Plexzypleaded by Ex- 
'»Fecutors, there is ſuchdiffeferice;- as 
that ſomerinduce one kind of Jadement, 
ſome another; ſome drawing more lofs 
-and:þurden upon Executos then 6thers* 
Let us confider:of the differences, £0-is 

lighic miy betaken rochooſe the lafeft or 
ficcelt foreath caſe; + . FP 

If aw/Executor do utrerty eftrange hind Plea; deny- 
ſelf from che Executorſhipy/ſaying, Thar —__— 
he was never Executor, * ever adminit- 2: H.6. 19: 
ficed-as Executor(forthat mult be added) ;;, 5. 
-then iftheiffue be taketi upon-the PleaÞc 2 E. 4-f. 4+ 
ie be found againlt him;thePtaintiffa ſhall -* #75 557 
have Judgment ro recover, not '\damages '1;2.- mer... 
onely, bur even the Debe it ſelf out of the 322, 333- 
-proper goods df che Executory."1f none bf —_ 
the Teſtators ca be found to- (atisfie it. 
And this ſhall be chus not only where its 
found,rhat che Defendant was made Exe- 
curor by the will,& provedit;& ſo cold 
'not chuſe bur know "w_ even _— 

7 37 © 


b The Ofoeaf: + | 
' he bad neverproyed the Will 5- wheroof 
| he es params nox ever xdmini- 


of . ple 
thar Plea. For tru pare Fry parc 
of his Plea,vaz., that he neyee. was Execur 
tor x and {0 the, Verdict which muſt. be 
-verttatss diflwen, muſt needs paſſe againſt 
him,.and make his own. goeds hyable as 
well:to debrs as damages, What if nauq» 
ther were made Executor bur: this anely 
* _ Whorefuſed before the Ordinacy,-may he 

_ 2.11 1. Tafelyplcad that henever was Execmar ? 

_ _. *** (Iebinknory ſince he: ſo was Executardbe- 
Us fore) his refuſal, chat be might have. teleaf- 
fe wi fo-edali debts duetotherefiaror, and-given 
able asſoon. appay all his goods, therefore Ithink tie 


fav ws muſt plead ſpecially, ſhewing his refuſal, 


tor, i Nay, admic be never-was once n+ 

" med, made, oc intended tobemade Exec. 
yet baving pleaded this:Plea, that hene- 

- -ver Was Exec. noradminiſtred as Execu- 
tor, 16 ic (hall be. found by. Yerdicts on 
ak Dr s 


| and-poc:generally deny his being Execu+ ' 
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an Exectttor! + WY Y 


 Sdidadminiifſer"or intermeddiga>exce. Bur if he did 


curotyther frme-oblow ## burthen fallerh” nite, © 15 a= 
upowhim'; forthen che larcer pare.ofthig1 $051; yer 
plex isfound uncruepyenche whole upen 'o/a1y p cad. 
the macrerz for by this adivinifiringhe- <<... 1». 
became/m (execuror. of his own. oy ER 
nd the deniatl. of 'this execororſhip' by 

wrong'or-ufurpation ſhall be as penal to 


| him/asthe deniall of arightfull execuror- 
ſhip. 'Thelike Law, wherethe execurot 


z1elcaſe" made'ro. himſelf, ot a See Cor bb. 


Inrac 


painene of chedebror-orher perforryance itadgnenr fo 
| of the condixion made by himſelf. »Nay entr. deto'. 


- * , . b. Reads 
Lind int this later caſe - the judgment 1117 aver 


entced-generally againft the defendanr, <<: 
2s 22ain{t anocher;for-his own debr, not 
beiog execuror,:' And the reaſon whyiche 


Co. Itb.Intr, 


-Law:makescheſeſo penal: fo an execucot 2, x nor 


'$+becauſehis Plea 15-na only falſe, but #''t ce Pore? 
the falhood thereof 1was./ wilkult;! fince &.. l 
it mpſtof.neceffiryberknuwnro himſelf See or 
beſo, And laftly,for-thas al theſe (for this 
Pleas; if chey bad proved rue, had been 4if. . ._ 
perpetuall barrs, ar: lea(t' againſt the de- | 
Ferdanr : the firſt indeed: had;not beerra 

barre 2gainftanaortter being; in crurch exp- 

curgr or'ado iniftraror; But 16 the executor 


ad fleaded- a releaſe wade to hivtefia- 32 He, 23, 
| xor,finding (uch a one among'his writings 24» 


which 
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So of othcr 
ertormyCo. 
ib. Lntc 

I:3 and 

6 E. 4-3» 7. 

F.4. 8, $Sce 

BrVUs *X. 22+ 

that the 

Book 1con- 

Lrarily Its 

ported 34 

H.ts 225 23, 

15 erroneous 

as was dee», 

Icricd oy 

Fitz. and A's 

23 1148, 

the Record 

being nor lo 

as the baok 
ſaich rne 

Judgment 

WAS. 


T he Office of 
which yet was either forgedz'6r never 
both ſealed and-geliverad by the» plain» 
tiffas his deed; or if he plead paiment 
made by his Teltator , neicher of cheſe 
Pleas found againit him fhall cauſe the 


Judgment co taſten upon his own goods: 
ſo if he. denied che;Bond or Bil ;-where+ 
upop'the Suir is, grounded, to be there-: 


(tacors deed. | For in all theſe caſes the 
crutch being not known to him, he'might 
honeltly and reaſonably concetve it to 
beas hee did plead. Bur whatrif hee 
plead fully adminiftred and this bee 
found aganit him, which reſted 1n;his 


\ ownz knowledge 2? ſhall not this falſe 
Plea expoſe.his owne goods *inidefect: 


of his Teſtators, tothe ſatisfaction of 
this debt ? No it ſhallnor for har though 
this were a falſe nleazand that wighin ts 
own knowvleds) -yer-was .1t nor; a'perpe- 
tual bar; for if it had beenſo- found as 


was pleaded , yeraffers coming after to . 


che hand of the Executor, the plainuff: 
{hould chen have relief. and ſatisfa&tion 


out of theſe lince accrued affers. Ifany 


ask bow aſſets may af:er.come,L wittgive 
him wo or three inſtances. Furſt, 1gmay 


be dy recovery of-debts before withhol-/ 


denor of damages for $029s taken away, 
of 
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an Executor. 


or-by«valumary: payment of a debenor 

before due, for thac chenme of paywene 
Wagnorcome,'”-. Secondly , if the Tefta- 
ror-aving aLeaſefor wwency years, did 

denuſe rhe ſame to. 7, S. for the whole 

t8rme, if be fo long thould live; if he 

were: alivean time of the former verdict, 

| Hue pOW 16/dead.- the: rerme continuing, 

thisis now 'Afﬀlers which before was nor, 

whilf45 was but a poſhbiliry of a rerme, 

Ocher inſtances might be given, buc theſe ©! It: 
may ſufhce, If'-rhe Execuror pleaded Thrs good, 
tharche Teltaror-Rood: bound in; fuch a {98h the 
ſtate, o7:thar there, was ſuch ayudgment by non fum 
pgainl& him of debr-ro che King beyond juin 20d » 
i | the ſarigfaction whereof the goods would that it was 
vor-raach + This is w effe&t a fully admi- *Pour c0- 
ſred-chough fpecialy and- nog 'ceneral, cc. Lib. tne. 
ad g3e Law isa like ( as I rakentt) wall !77, 
theſe 5afos: as ro-the nor making) of the There 2 cap. 
Executors goods lyable. Bur in all cheſe 007%, 
| ca{$ though the debrifball not be adjudg» the dama- 
eduponthe Execurors own goods, yer *** 
inggamages (hallin- default of the þxe- 

atocs goods: to! Fatisfie them, And: in 
wigoales, ic 15001 materiall wherher the 

kigment patled upon trialt or demurrer. 

Nay if-the defendant Executor plead no 

plea; buc confeſle the aRion generally , 


OT 
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But he may 
I think ftor- 
Þcare fo 10 
docgang to 
the judgment 
for parti all 
that when 
more Allcts 
come hc 
fhal: have 
more .1 1Þ. 
Intra fol. 


. 
223, 


Fol. 5,2, 


-a conf2flion in x writ of Rarid//a6b: 
- 1478 againſt Exe.and this hath machiaMith- 
-ty with rhe aRion of Gebr: Yeajity cherve- 
Ty ation of 'debe- where the Jurors''8r 


The Offite of 


oribe condemned by Non ſits informix- | 
rxezche judgement is the ſame, v#e, 'to = 


.cord:the debt only” our” of ' the” Teſtatori] : 
goods, and the damages of the Exceq 
tors: goods' 1h defaulc of the Teftators : 
What if che Execyyot defend n:,oonfeflel +© 
chat he have” affers to' the value”oF p:neÞ 


Atqhaz ++ 


. of the debr, not of the whoſe? **Fhere] 


y 
e 
for ſo-much as is confeſſed rhe plaintiffeſ >» 
may pray, and have Judgement preſently h 
withcur damages, and may matheain for| © 
the reſidue of the debt that the defend amy | £ 
alſo hach alets for the ref}; and ſo ghe to] 1F: 
eriatf; as appears both by the Printed hook F 
of entries,and another manuſcript WHIE&NT 
have; But whar if this rial paſſe®gain 
the plantiffe?Shall te then have avdediti-J- 
onal” mdgment for damiages it reſpet if 
the former? Tthink; he -ſhall have £oſth 
which comimenly-run;with ot inthe nave 
of datiiages;but without a writ 16 enquire 
of datnage<,nonebemng found by verdi& 
'the Coure dorh nor \uſaally ad ud&& db 
mages: yecinthebook'sf Entries I find 
65.8d:damages'allefled by rheConreupen 


= > = SÞ>:= 2% == a 7» 


miſcat- 


þ 


an Executor. 2 69 


miſcarriage afrer cheir. departure from 

he Barce were. fined , Ifinde that the ,, 

 plaintiffe.renouncing the afſeſlement of Ra ,2:. 
damages by hem made, and praying the £>:.0"*"*: 
"Court to aſſefie-the ſame, ic was done ac- 

.cordingly : but this was a ſpeciall caſe, 

4, Whereas we before (hewed that an Ex- 

.ecucor denying his Execucorſhip, ſhall,f 

Ac bg found againſt him, pay the debr.of 

| bis.-owne. goods for bis falſe plea ; This 

thereabout. occu;reth to be added, wiz, 

thie char 15 only where the immediate ex- 
ecutorſhip of. the defendant is denied, 

\For if B, be made executor by A, and B. 

[dying makes C, his executor ; now. if C, 

the ſuedfor;the debr of A.as executor of B, 

.execuror of A.and he denieth thar B, was 

+executor of A.which by conſequence is a 
&geniall of his being now executor of A, 

yet if this fall our in cal. againſt him, he 

.1h:11 nor in his. own goods [tand liable ro 

ghis debt; becauſe ic.is polſible- that he 

-mighe nor, know. ro--Whom his teftator _ 

Was executor, . S01f A,made.B, C, and D. _— ai 

ls executors, and E, is ſued a: executor of | 
D. che. ſurviving executor of A, if E.deny 
th;c D. bis ceftaror ſurvived B, and C, by 
Fonſequence. whereof he denieth the 
tuth, v4, that che executo;ſhip of _ 
&= 
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The Office of 
devolyed to him, yet (hall riot this found 
againſthim, charge his own goods for he 
might be ignorant of chis pozntint fadt, 
vis, Whether B, C, or D, lived longeft, 
And here he denied nor his own 1mme- 
diare Execurorſhip ,  bur'# mediate or 


more remore Executorſhp ; "'and ſo','I] 
think, is the Law, where C. being ſned, | 


as Executor of B , ExEcutor of A+ he 
pleads that 4, by a latrer Teftament 
made himſelf Execuror, which 1s found a- 
eainft him, ſo as here he falfly pleaded, 
and prerended himſelf ro be the 1mmEdi- 
are Executor of A.and ſodenied the mie- 
diate Execurorſhip, viz, of B, ro A, and 
of him to B, Yet Onereofthis; for why 
{houtd nor as well his falſe making him» 
ſelf -ant Execuror immediate to the 1n- 
debted Teftator charge his own goods, 
as well as his falſe denying of thac Exe- 
cutorihip ; ſince both Pleas rend- tothe 
overthrow of the Plaintiffs A&on,' and 
each equally rzefted in the Defendant's 
knowledg?Bur this difference 1s between 
them 2pparent, v1. That the denyal of 


-Execurorſhip, if true, is an utrer; and 


perperual Bar to the Plaintiff, as aganiſ 
him ſo pleading ; bur the affirming of 
1.nmediate Exezurot(hip , where he = 

ſued 


_ 


ax Exccntor. —_ 


ſued as Executor mediace, doth nor fo, if 


true, bur dire&s the Plaintiff co a beccer 


| Wrix or Action, viz. againit him as im- 


mediate Executor to the indebted Tefta- 
tor. | 
Where we have before couched upon 


; thecoming of Ars tururely to Execu- 
'rors, I chink it is nor amiſs ro conſider 2 


licele:the form and frame uſual in Pleas 

of fully adminiſtred, which chus ruins v:z, 

Qnod die impttr. & plene admmſtravic 5% 11.15% 
oma bona & catalla que fuernt pred. S. 

temp. mortis ſue, mbil bab, de bunts, oc. 

awe fuer, pred, S. temp. mortis,Ge. 


Thus tying his denial upon the things, - 4. 4. ;5 
which were the Teftators ac the cime of jj7.5% 7 
his dearh ; Whar if then theeExecutor good, per __ 
have at the time of this Plea pleaded — 
Goods , which were nor the Teftacors at have tince 
his death, bur fince accrued, as before **** 
1s ſhewed, or perhaps a Leaſe for years 
ſold by the Teſtator, upon condition to 
be void, if five hundred pounds not paid 
arſuch a day , which hapning after the 
Fetator's death, and defaulc made, the 
iTerm r&urnech : Or, if che Executor 
$9;a Writ of Ecrour reverſe a Judgmenc 
Fen againſt his Teftaror for rwvo = 
þ dre 


_— 


272 , The Office of | 
dredpounds and fo is reſtored thereun- 
to: M ycheplaintifie now reply gene- 
rally chache hach Aſſes which were che 
Teftacors at the timeof his death > How 
can the Jury ſo findez when the truth ig 
not ſo? Surely this caſe 1s not common, 
nor can I ſhew a preſident of a ſpecial 
plea therein, Bur in reaſon merhinks ic 
ſhould be ſpecially and nor generally 


Lb, Intra. Plzaded and (er forth in the replication, 


g32- 3b. v7 And incaſe where one, ſud as Execu:er 
a plice Vu . 

> hw.4. denieth that he was ever Executor or ad- 

$9114.36. minifteted as Executor ; I find ſomrimes 

ws B* 2 the replication generall, that the did ad- 

miniſtzr wichour ſhewing wherein or 

how 3 and ſomerimes ſpeciali, ſhewing 

what thing was adminiltred and where, 

| Herenor, thic the Executor defendant 

# | - Pn Kh | as he muſt ) wo things, ve, 

I. Thathe never was Execntor ; 2.That 

he never 2dminiflcad :s Executor, the 

plaintiff in his replication is tiedto main- 

raine bur the one of chein as the cruth of 

the caſe ts, that 1s,if in truch the defen- 

danc were made Executor, bur n-ver did 

adminiſter : now ic muſt be replied chat 

he. Wis m:de Ex2cutor 2t ſuch a pl ce» 

without ſpzaking any thing of big admis 

firing, On the other, fade, if ve,6y 


| 


au 'Executor, 
idminiſter,” biie-were not made executor, 


chew-only theadminiſtring is to be Tepli-.5, gone £4. 
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ed; bur'if it hall be:found tharthe defen-. inc. 
dinthad adminiſttarion to him commic- © *. 


red,and fo 2dminiftred by vertne'thereof, 
then ts the. verdt& 20 palle for .the de- 
fendarir, forts ts no adminifiringas ex- 
ecutor,and upon generafl deniatl there- 
of this may be given inevidence; as the 
Lord Dyer repofts ro have been reſol- 


108; Maincatn both the points, Shall this 


mike his ples double> 'Me-thinks ir - 


Mich, 13. & 
I 4 El. Dye 


ved; Bucifche plaintiff do in his replica- ;o . 


tb Intra, 


fHouldzyer T find it ſo replied, and no ex- Tr. 37: [ties 


ception raken-for the doubleneſſe.7T?, 17, 


| B:8. Rot. 28, + 


9 A ſole woman being executor,maketh 
#dect of gifr of rhe Teſtacors goods in 
truſt, bat. conrinueth poſſefſion of them, 
ad tmarrierh Z;-S, who alſo hath pofſeſſi- 
of che'200ds,and+in an ation of debr 
by #credicor full y adminifired is ry 
now upon-evidence the verdict ſhal paſle 
forthe- plainciff;;>for this' alienarion be- 
hg frardulent, was void as to all credi- 
trs;arnd fp as rothe! plaincift the goods 
&htinued the reftarors , and-ſo aſlers n' 
deferdants bands,as was held inthe 

noy Benoh, If: full -adminiftred bee 
* : 99 r leaded 


% 


2234 TheOffcevf WE! 
' pleaded where che defendane bach affers 

Yet Finch fOr Patt bur noc ſuffigienc for all; and ſo 
{hed rhe 16.15 Found; yer ſball nor Judgment be gi- 
contrary © yen for the whole, but for part. preſently, 
pEmen With a further award, that when more 
ibould be of ſhall comer the executors hand s the 
but execute. Plaintiff: ſhallcben have further judge- 
gn ec'yfor ment: for the relt, ſo as tac falle plea 
DS gt ce ee 
or The relt-- as 2 r EXCep* 
—_ _ red)as if h2 had confeſſed himſelf tg have 
part, And I think the plaincifte upon chat 
confeſſion. of part, may pray the like 

Ju without maincalning that the, 

defendant hath ſufficient for rhereſt ; for 

ws -95arY hr (ang rho 

ro the charge of a rriall ? Yea 

| ory we Sir Edw, Cookg at the Bar Tr, 36 El, 
| ſaidzthar whezEFully adminiſtted is plea- 
ded, the plaintiffe is nottied to maintain 

the contrary, bur may preſencly pray 

and have judgment to recover it when 

affers ſhall futurely come to the defen- 

danes hands, which was denied by ſame ; 

bur truly \me-thinks the Law be. 

a5 he ſaid, ag well as in the former caſe, 
where for the part which the defendang 

had not affers to pay, ic ſo was dane upon 


vetdid ſo finding, Bur there, as I con-. 


ve. 
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CE: 0 Execttor., 
ceive,ic was nora preſcne judgment, bur 
an awardthat; he Froud have-judgmenc 
faturely ; ſ0-88 after when aflers come to 
the defendancs hands, the plainciff muſt 
have a Sc: fac, againlt che defendant; to 
ſhew cuſe why he ſhould not. have ex- 
ecution,but'why he ſhould nothave judg- 
061 cake it; yea, where ic is found 
for the defendane, char he hath fully ad- 
Miniltred, yer. was icheld by all the Juli 
6s, 33 HH.6.23,24. and by Priſot 34 4. 
6, 24. rhat when 2aflers afcer come to hig 
hands, the plaintiffe (hall have a Sewe 


facias to haveſatisfaftion our of them : 


bur there Markham, Yelverton, ahd For- 
teſcu 6 were of contrary opinion, and ſq 


| mas the whole Court, 4 He.6.fo.q.And it 


Rands with great reaſon,that where upon 
e verdict fully found againſt 
tiff, judgmenc is given Q#0d 


plain- y 19 H. "1 
. . 37». $ F, 4 
Capias tol, 25. Sec 


ld breve,there he cannor have any.writ Iudgment 


s found that the defendant hath aflers for 
part bf the debe, bur nor ſufficient forthe 
whole, there ic isvery .congruous, that 
te plainriffhaye preſently iudgment for 


* | pare,2nd after when more comerhythen by £, 
- | Seve far. again © defendane, obcaine 
| 2 


judg- 


oexecure the judgmenc for him , bucis @.57,5%,. 
to anew ation of debt; yerwhere it 254 b. 


7-E.4. 4.9 


e121, [1 6 
0,41 


HfHe®' by|Waſting) called by Us COMA 
 , 4 &monly, a Devaſtaui, an executor; 


ZheOfe ef 
judgement.and executipnFet the reſt; fot 


- here bothyardiftand: judgment were for 
the phinaft lgainitthe:defendant,whoke 


plea, tharhehad.na goods, Was falſe, and 
ſofound bythe Jury. And this diffzrence 
was ſtrongly: avowed by Setjeant Ham 
ham, Mich.z 3.34 Elz.. and after-appro- 
vedby ferer-Jiti. 36. Eliz,, none gon- 
rradictingat2: yera book was cired, that 
the-plaintiffe recovering fo much as was 
ſound in the.executors' tHhands;- ſhould be 


amerced for the refidue, i which Pophaw 


Chief Juſice:denied robe. Law, 


__ * © Y WL. 
— mm A A 


CHAP. XVI. - 


Where judgment [hall be againſt the *execu- 
tors oh goods, though no plea of the de- 
{endant nor vaſtatien do ſo occaſion: and 
of the ſeverall manuers,of . judgment in 

_ ſeuall Caſes, | q 


may draw downe the Execution upon hig: 
owne goods, hath formerly been hand-»- 
ted and diſcourſed of ; as alſo, what kind: 

| L | of 
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__ #"Exectttor, 
vf Pleas doE-tnake the Exccutors owne 
goods liable to die debt, "and whar nor. 
Now let us fee, where withpur tmifagmi- 
niftring or tijiſpfeading, f&c tHe Hittire aL 
the 'a&tion ſhafl lay the 'whote 'debr or 
S00ds, And this we ſhall find in (ome few 
caſes, 1, Where an execurer'ts ſued for 
rent behind afret his'reſtarbrs death,upoh 
2 leaſe for years; made ro the teftaror, and 
by him left to his execttor;*- Hert ic (hall 


| be adjudged and leviedt nfion” his own 


goods, for'thit ſo mich'of the profits as 


the rent amounted co ſhall -be-accounted.. 
| #5his own goods, and northis reflarots, 


+ | therefore is he co be ſued as well in the 
| Debet as inthe Detizet ,- wherein other 


eaſes he is not, but inthe Dikizer os 
being ſued as executor.So if i fre. = 
livered to,or detaind by his teſtacor come 
to his hands,and he fill gerains the ſame 


| Krer the demand and be' thereupon filed 
| Man aQion of detinue ; for this1s hts 


own at : Norin this caſe need he to be 


\| named as executor,for he fhall not anſwer 
{| Gamages for his reſtators detaining, So 
{I fhe aſſume co pay of his ceſtators, ba- 


ving afſers,and be ſued. upon this'4ſſump. 


the which debt istobe:recovered indama- 


'® -$ 2eSy 


y ' . "_e GN > W; + 
hing recovered upon therexecttors. 'own |. 


#75 


apts 3s. = der 


of , founded inthe Executorſhip» and 
ins flers ; for if either he had na | 
been exo {xSod Fl had nor aflets at 
Fe bod been Nu | 
.not/b1ve bound 
Yimmg En == 
rhe caſe 
SD Ng 


$ Marino, DEE. 
132. © 


ICETIAE _ an, 
fenenta EEOED. Were who 


ſn yo degoous of the executor, p 
is ſurely righcer mare 
way; for there rigs nd wor | 
Promiſe more then upon a bond, the 
td ft calt che whole debc upon the | 
ſtare of the execttor, Bur peciogsc 
to 
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'Yewith the ocher, And thatrhe 


may be ſbewed cime 


—_ Executor. | 
judgments thay be las this, 


SE renupont grep 


afſefſed damages in cettain, tz. 
257 'with'the coſts So as here 
the was compleat and full, viz, 
A __ che (aid wary Wo inthe the 
e the judgment was had upoti a dethut- 
ret, fox the dtmages not * toms 
it was generall char the” iffe 
ſhould: recover ix damay 


ages were, therefore 
, upon the return whetedf © 


horbote nilthe Pathge he then a ce 


enquired of, is 


enc before dam: 
mEpE and ll pdgmen 
3 that hab ben any ©: 


hoes Shed, cod in the declaration 
afrer che firſt 


xndbefor the _ 


er i Which 
PE Rl 


wall Wed v, 


OS" 


0 Elk. 
33F 


divers in com 
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if che iff, dig, before the... ſecond 
Pkg: Wo nd, me phe #2 


» * LY * 


EE calc TI is PEID - TY 
So for ren: Ment. bj ſeems, againſt the exer 
- bJhind fince CULOLS- s-own oods;, vis..in.an ation of 
the caltz- = covengyr tot a. breach of coyenant, figce 


Me or.ſ0. wait held 


. 4 
<8 
4 


_— #— 7 
"ll "Ln 


| Judges of Cammon.Pleas, 
for his awn _ ExCE xd Dyer, a db phe | x 4 
—_ M. 24. pers Lid Chens rime, w 

&4 E/ 6. cale was of an houſe upon the leaſe, 
| - ently burned in the, executors time, 


- covered. And ſomerimes where the 'exe- 
. +» curor tumſelf is ſo to. bear., che burthen, I 
a Jag. find the. Judgment entred, that the ſum 


De teri; & ,TECOVEred hall be levied of the lands and 
caralliy, &6- goods. «96. A pep" 


it gy ful | 


fot which damages oily were. to bere- - 
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CHAP. XVIL. 


"Of Wome covert Exacntors, 


Treg rwo king of perlons > 
have diſabi It upon chem,vnz, 
Feme coverts,or married women, and In- 


fancs; .rouching whom we: find in many 


| SY and diſcepration in our 


$: we will confider of chemby them- 


ſelves, or 0 0par from' ottiers; yer not 03 
hem cogerher neither, bur each by 


Fuſt,therefore of F eme-Cove res; _ 


ing whom we-will conſider theſe chree 


$ » 

ww whetherihey way make Walls 
and Execucorswithor wichour their hus- 
bands afſenc; and how, whereof, and in 
what caſes, 

.... Secondly, wherher they may be made 
Executors withour their Husbands.afſent> 
'n how their Husbands ' may hinder 


"Thirdly, what as inexecution of the - 
MRPING chey may de Without _ 


_—.- The Offce of 
= . husbands , or their busbands wirhour 
S&.|t, A woman married;or Feme-covert, we 
"it 9 know is Sub yoreftte vird, tus 4 Jn Vita con- 
tradicere non poteſh, 2s ſaith the writ gi- 
ven by he Lane convert for tecoyery 
of her Land after her husbands death, 
being "aliened by him, - Therefore ibis 
thar Judges ,' when 's "woman is to it- 
png oh ubwhadge a fine of srfy Land, do Exa- 
data. her apare' from her 'hsband , ts 
nom hate £45 om 
 t0do/It 
band: Icixtherefore hard for her to' Have 
freecome.of will, R—_—_— hs: 
Debrs 'ex- dom to make aWi 
rope, oe 2blexor goods 
pely goed. 3c the time of her mairioge , orherwiſe 
; then as executrix or adminiſtrartix , are 
by che Law' corntty' hong 
and ſerled 16 the Inaband asfully, 
fallo uncarbe very marriage , yy 
ther thar were © ths own 

theſe rherefoce (he com make. no diſpo- 
firion , -n0 more rhen'of other her hus- 
bands goods Bur incaſe (ſhe doby Will 
ch them , alchough the Will and 
"a FCc gift be void, x the hasband , a5 the 
£1124 caſe was irvthe cime of Bdwwrd the - 

Co 


vn FT 9 ad 


PT AS 
"4 9a w 


"F OVA + a7 a0 


th 
ww 


| of che. goods: 


_ noalienanion-ar: a 


a tn eom*Y ro 


an Execntor. 
cand, dot after bis wives death conſent 
£0this her will and-gifc , by delivering 
of the: go bequeathed afterher death, 
or alerting that the legacee rake chem 
by vere of ſuch Will-and pift ; this 4 
toe newgifc by Fe thurband 
Ifa woman have 2 Leaſe, 2s eftate by 
exrenc, 4 warthip , ths nexr axoidance 
of a Church, or ochep chactel reM': theſe 
wor greener uinſ into. ber hus- 
band by -mariage bur m cxfe'(he over» 
love-hum: they __— ewes before; 
ration been 
www who” had' power 
of rhemby gifcinhis life-time) 
car will 5 'yec ſuch s wo- 
EDS 
»-Wit hus- 
batdeaflenc,make: an Fxecutor -or Will; 
burſhedying before him » chey would, 
by he aperarian of Lave ,. accruetohim, 
And here then obſerve a Caſe", though 
4 rows; a5h y=full of mi chiefe when 
Suppoſe thar a woaian' in- 
ein a thouſand pounds,. and having 


| Leaſes _ moveable. zoods to che 'valie | 


got three thouſand or foure - thouſand 

pounds ,' marcieth with 7, S. and then 

cieth before the debt — _ 
ga 
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84 The Officeiof- 
- gainſt het; 4Þ thisieafe the hugbind ſhall 
bayeefid 'goe away withall this value of 
his Wiſes and is rjar: in Law lyable:co-pay 
9ne/pany: of. nes debts berauſe©he Ut 
"AR peiciier ber: ExeoutbdF mdr!.admmiftracort 
Me hed, bur Whataht Chanceryicould doe, or tathet 
net afrer. Whatghie-Lord, Chadceltor:or Lord Keep - 
ex would doe inthis. caſey Twilknovrake 

upon meto ſay of determine: Another 

ſort; or; kind of goods; or Tather:1ntereſts 

a womgr(may. have;:414+debrs vi ehitygs 

But the huſ. 1 RiÞNy "Which: asi the» formertare-nor 
band may deveſigd out of her by; marriage'into het 
ceeet7” © hugband, | nor yet candbe:rthereof ahake 
thew, an Executor, withourhkr:husbandsqleng; 
although they be dhedegteg farrherifrom 

the husbapd,then: the'ſaid ohactedoyentie; 

for that though the. husband dar dvexive 

the - wife 3 he.::{ball not be nnituted t© 

16 H.7 f.22, them as-ro the fortner+* -Bur-if his "wife 
The buſ- make him Executer,! as (he may7t if 
kued in $pi- Aftg5; her, death he cake adminifiraciowof 
rit.Courr as h&x goods, (Men as [h6i15- thereby” imticled 


EXEecultor to 


his wif. <> £0ithem. {0 15 he; liable. alſo ropay cher 


ſhe is often debts, OUT of the ſame, when 'he hall | 


to forme 


huband ang havereceived them. uP 


© tbr, - Laſtly » Dato) \that a WOoman-coverew 


1s executrix to ſome-other perſon, and in 
that right hach -goods moveable ; theſe 
>. are 


a Executor. 23% 
arenot.devefted:our- of het, becauſe ſhe 
haththem* ror: meerly ro her ewn' uſe, 

'tut> as'repreſenring+ the: perſon of ano- 

- ther:+Bur wherker rhen may (he with- 

our her busbands licence or affent ini re- 

. ſpefiofher being] an.Execuror, 'andfor 
continuation cfihis Executorſhip, make 
Executors, and” conſequently -a/'W1lF of 

ncr?: Hereabout / harh.. been mach di- 
yerfity.:of opinion :+ Some; bookeg” ge- 

nerally ſpeak that:che wife may: make 

an Executor ,. but ſpeak nothing" of the 
busbands aſſent, whether neceflary or 

nor, Elſe-whete we- find it mentioned/ | 
that:1f the husband afcer the wives:death 39 H.6- 27. 
countermand ( ſome books falſe printed, 

| ſay..command”) the proving of his'wives 

| Wilbthen it loſerh all force, or becomerh 3+H7: 5: 
| void, and of no value: but in this caſe ments 21. 
1s no mention, in what Rate this wife 


; Rood;iz; whether ſhe were Executor or” 
re |} not,vo not. ſo much as whether ſhe had 
| any thing in aRtion, or charrel real ornot, 


- | ſo-as| nothing 1n particularity can be ,zx ,« 
| grounded upon that caſe. - Bur there are Yaraſer Jul 
| expreſs opinions tharthe husb-nds afſenc. 

w» | isabſolurly neceſſary. even in thigcaſe, 

1 

- 


ſo as without 1tthe wives making an Ex- 
ecutor thall be meerly void , and conſe- 
cuently 


'- " Weed 
euendy., hero whom ſhe was Execuror 
idall-now by her death be deadimeſizce. 


13H.7.24.D in-che time of King Hmury 


ſhe may alſo make a Willand an Execu- 
affenc of het 


| Andtothisapinion doch Ma- 


Hill 29.Elt 
in Com, ba, 


will&ay,-wmat fnce all this; in che lace 
Qyecens time this hath been 
r4(olved» az. in-rhe coſe berween Av 


bm Opel phiniff, and Uzirhif and 
Aplebydefendants; lic 


inche end of which 
Caf, tis incoptell rermes ſaid to have: 

then refolved, that 2 Feme Co- 
verp-or maried woman, could not make! 
an Execueor without the conſent of het 
hughand; To- this 1 anfwer; that this 
Gn © be. gym one wich _ 

marian ſuite , yur, wo: the 
_ and poing” in queſtion, and ure: 


of a wamati whereof we have before ſpo- 


| kengwee, one havitg things it iow 


debts 


er Perkin, after confideration of the 
baaks on. both fides, incline, Bur ſome 


un" 
conliderarion 3 which was that ſtite 
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W \ _LLOD_,), HY 1H Wo. CC” ACE ETY © 


Nords expreſſing, as.co mc is fecms,, the 


a wu. 5 CY V2,09 Os os TOs, 


nt 


au Executor, 


debxs oc dutieso her belonging, as there 
| PELMEMS reac cue 


drratam ft 
dcatums eff, thac 


eS,. CvEn in. a few 
reaſon, of that reſolucion , it appeares 
Gove not” 


2 OL 
% 
% 
ey .\ 


** 
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| eſs — 
hot to have been the inceht- of the Judg4 
es,. that the ſame ſhould ' reach or'ex- 
trend to this Caſe, of ' a Womat! covert- 
Executor ++ for it is added” ( as the rex- 


ſon of the judgment, in my conceiving ) _ 


that rhe” adminiftracion of . the ' wives 
* Soods doth of rigtit: belong! co che hus- 
band, which amounts to'this; in myttn- 
derftanding, viz, that where the wives 
making -ofa-Will, and conſequently of 
ani Executor, may be prejudicialt to her' 
husband, and prevenc nm of ſomehene- 


fir or-advamage, of 'rehd ro- his, toffe' 


and diſadvamage, there ic ſhall riot be 
available or efteRualt wichonc his aflemy 


and therefore not inthe Caſe of het, | 


who having debts or duties to' her due, 
would by making anothet' to be her Ex- 
ecutor, - exclude or prechude her hasband 
from that benefit, which to him (h6uld 
perrain as adminiſtrator of her goods, 
Now »$ for the goods, debts or creditto 


ber as Execuror jo' ſome other pertai- | 


ning.no benefit could redound to the hus-/ 


band by having ſuch adminiſtration. of ' 


his wives goods, for thoſe ſhould: goe, 
and be to the nexr of kinne of the wives 
Teftator, raking adminiſtration De bonts 
non adminſiratis of him, if ſhe have no 
Execu- 


5 Q I A © eo Mos a” - Tae 
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an Executor;. 


Executor; and therefore her making Exe< 


Cutory as touching chefe , brings no hure 


| or prejudice to-her husband , and ſo is 


out” of the teafon of Ognels Caſe, Since 
thenic iſo; and fince the Law favoureth 
Wills, and ic was by implication , pare 
of his Wilt who made her Execurtor, that 
ſhe ſhould. have power to continue his 
Executorſhip, by makirig another co ſuc< 
ceed therein, after her deceaſe , for per- 
formanceof 'his Will ; why (hould the 
Law give'to the Husband , -who can re- 
ceive.no prejudice thereby,power co give 
impedimenr thereunto 2 for, Fruſtra eſt 
wmutilis potentia, even reaſon it ſelf franiess 


and awards ag1inſt him- in thi- Caſe, @ 


Quare wpedit, or rather» a Nmimpedit, 
as to me ic-ſeems, Wherefore to con- 
clude, I rake ir, rhat the opinion of F:- 
nexx is good law inchat point of a femme 
covert Executor, though'not if the other 

inc,where ſhe only hath debcs,or-chings 
ma&ionto herſelf due'; for rthereit\ the 
ſaid refolurion in OgnellsCaſe, grounded 
upon. good reaſon,gives meſatistation'to 
differ fromFw, who making no difference 
berweet! the cafes, hetd che husbands aſ- 
ſent needleſsin borh.Popto then, that the 


Wife of 7.S, tavingdebcs due'co her felf, 


H and 
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and being alſo.Execuirix.to, 1. -D:crmakess 
without her Husbands aflent, 1, NN. her 
Executo:, and dieth; what: ſhall we now. 
ſay.2 4ball. we: (ay, thar as: couching che 
Goods & Credits, oc things 4n 'a&tion to 
her as Executrix.of [. D. percainmg; this 
Will ftands go0d? and . N, as het Exec. 
may prove it contrary. to her: Hushands 


Will ?. and chat-as to the Credits to her 


ſelf-in her own gight pertaining) the Will 
is void , and thereof, her Haxdend may 
take adminiſtracion ? Shall ſhe-die bork 
teſtace ayd/imeſare ; with .a-WHl, and 
without a Will? ſhall ſhe' have both an 
Executor 'and adminiſtrator ?- why not, 
co ſeveral purpoſes, as Well ag where an 
Executor ig made-only-fos ene-particular 
thing, or one; place; the teſtaror may elie- 
where die incefta:e.? and ſo. where the 
Executorſhip is divided, as.before is 
ſhewed , ahd-oneto whom is com- 
muted will-ptove the Will; but che other 
£0 whomother parr of: the-Execmorſhip 
1s commicred,, will nor rake -1cupon him; 
here muſt 'needs be a_dying,for part ce- 
Nate, and for part inceſtate..”? 
.?- As forthe Jecand point, viz, Wives of 
- Women coverts, being made Executors 
and ſo havieg the'office of Execurorſhip 
| put 


- A 3 4. x 1- 03 of 2 IT ET RTE 


an Executor, 29t 


put upon them ageinſt their Husbarids »3 £4. r. 

will, rhere hath alſo been diverficy of "o- 11,< 
inions. In the time of K. Edw, 1, Brab, 

Juſtice ſaith, ſhe may be Execuror with- 

out her Hysband, andthe adminiſtration 

ſhall be delivered co her only. And Ichink 

he meant; that this mighr be wichour the 

conſenr'of her Husband, or, whether he 

would or not; for ſo ir is ſaid inthe time 


.of King Hezry the ſeventh, co be the Law : 4.745; b. 


ſpiritual and indeed in Courts ſpiritual, 
no difference is mage berween Women 
married” and unmarried , for ought 1 
can find;' There a Wife ſueth, and is 
ſued afonz without her Husband ; he in- 
termedlerh not,nor 1s intermedled wich- 


all, rouching the chings percainitig co his 
Wife: But ar the common Law; it is 0- 


therwiſe'; and there, as Bryan chief Ju- 
tice faith, a Wife, wichour rhe aflenc of 2 #,7. 15: 
ber Husband', cannot be Executor , he 
meaning rhereby, chat the Husband may 
oppoſe” and hinder 1t ; for ſuch a one 


may be named Execucor in and by aWill, 


tricnout the knowledg of her Husband : 
let us then ſee how after the deach of the 


reſtatot, the bu+band can hinder her pro- 


ving the Witl,or incermedling to admini- 
ter,fince it may be a macter'borh of much 
U 2 trouble 
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erouble and danger to him , to have the 
Executorſhip faſten upon his Wife , and 
conſequently upon himſelf, - Oti the 0- 
ther fide , it may be a benefit and advan- 
rage to the husband , and therefore we 
will alſo confider , whether the husband 
may (though his Wife would refuſe) aſ- 
ſume the executorſhip, and faſten 1t upo 
her. The teſtator therefore being dead,& 
fame or common. bruit carrying it to the 
Ocdinary, that the Wife of 7. S. is made 
executrix;if (he come not in gratis, of yo- 
luncarily to prove the Will, Proceſs, or a 
citation 1s to be ſent out of the ſpiritual 
Court againſt her, ro enforce her coming 
in to take on her the executorſhip, She 
coming, may clearly, as well as any other 
perſon (eſpecially, if her husband concur 
with her therein) refaſe this office, truſt 
and charge, ſo as if there be no other exe- 
cutor named, the Ordinary wuſt commit 
the adminiſtration : If ſhe ſhould net 
come and appear , ſhe ſhould be excom- 
municare; as I take it, notwithſtanding a- 
ny allegation or intimation by her Hus- 
band of his unwillingneſs to have her 
take'upon her the executorſhip, Bur ſup 
.poſe ſhe doth come into Court,» and of 
fers her ſelf ready to take the Execucor- 


ſup 


DRESSER Ren rAannrT | 


2n Exccutor. 


(hip upot her; and on the'orher fide, 
her husband 'exprefleth' his diſ-afſenc 
chereunto,praying, that ſhe may not have 
the execution of the Will co her commit- 
ted : what will then be done ? This I 
confeſs, pertains roanother learning, and 
not to that of our profeſſion : bur foraſ- 


Much as 1 find, that in the Courts Spiri- 


tual, a Wife Rands inthe ſame plight and 
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face as a Woman ſole, rhe husband not 


in:ermedled withall, inthe affairs of the 
Wife ; therefore do I conceive, that in 
thr Court, the husbands refuſal will not 
be of force ro hinder the commirring of 
the executorſhip , to the Wife not refu- 
ling; at leaſt, if there come nor a prohibi- 
tion co ſtay the Spiritual Courts ſuch pro- 
ceeding ; but whether a prohibition be 1n 
ſuch a Caſe to be granted or nor,as I find 
no reſolution in my Books, ſo will I nor 


| tike'upon me to reſolve. This tands clear 


inthe rules of che Law of Eng, that the 
Wife 1s under the Husb, power, and can- 
not contradict him in pleading, & doing 
other as, even touching her own Free- 
hold:nay,ſhe cannot cake lands nor goods 
by gift or Conveyance, without her hus- 
aſſenc, as'the Law hath been, & for 
ought I know, istaken, Bur if once the 
| uU 3 Will 


33 H.6.31. 
43» 39 Ed. 
Jo bs 


27 H.8.24. 
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© Will he proved;andthe execution there- 


of commuted © the Wife-chough againſt 


her Hysbands mind & conſent, I think 1c 
will Qand: firm ; and the | Husband and 
Wife being after ſued, carmor. ſay , that 
ſhe was never {Executrix-: and -I doubt, 
whether the Wife adminiſtring without 
the Husbands privity and aſſent although 
the Will be not proved, do not conclude 
her husband as well as her ſelf, from ſay- 
ing after in any ſuic againſt rhem-, chat 
ſhe nei her was-Executor, nor-did ever 
adminiſter as Executor. Yet pethaps this 


11.6.4 adwiniſtration, by the Wife againſt her 


The Pica 155 husbands rang mwill(as acainſt him) be aS'h 


_ 4 i a.void act, elſe cannot 1 ſee how Brians 


did, or did opinion before cired, viz, that- the wiſe 
to, oa ſhall notbe an Executor, Withour , or a- 
lpeaking ot gainlt her husbands mind, can be Law, 
band, © Onthe otherfide, 1f the husband of a 


Woman,named Executor, would have his 


wife totake upon her the. execution of the. 


Will, and co prove the ſame, but ſhewill 
33 :5-3!- nor aflent thereunto ( wiſhing perhaps, 
baud may that gain and benefit , rather-to- ſome of 
hn vi,e? ber kindred by a way of adminiftration; 
the Will for Then, tO ber own husband by her Execu- 
lus Wie. torſhip, as ſometimes, Wives accord not 


well with cheir pusbands ) inthis Caſes1 
rhink 


a#'"Executor, 29'5 
think the Courr fpicicual will nor faſten 
"che-executorſhip upon the Wife againſt 
her: will,> - Bur dato, that the Husband, 
though che Will be not proved, doth ad- 
minitter-as-in the Wives right, buragain(t 
her mindand will;fhall (he be now here- 
by bound 8 concluded ,ſo as after (he 
cannordectine;or avoid che execurorſhip? 
and ſurely I'chink, that during her Hu-- 
bands life; :(he Rands concluded at the 
<ommen-Law, for that there ſhe ſhall not 
be, nor can be (ued alone as'Exec: & then 
being ſued. with him, (he mutt joyn in 
plea with/him, viz. that ſhe neither was 


Exec. nor aQminifired as Exec: and then 


this a& of her husbands given in evidence” 

Will, as Icake ir , cauſe that the Verdi&t 

be found againſt her : not ſo after her 
Husbands death : then ſhe may refuſe 2s 

the L. Dyer ſaith, and ciceth, as reſolved, = Fiz, Dyer 


"Theſe things 1 thought good to offer ro 45"; 5: there 


1s cited 


.confideration,.and ſo leave them without 3 H.ror.1 12, 


" - SI 
reſolucion. '/Diffetence perhaps may be, z y. ** 


where a'Woman ſo made executor raketh 
an husband afcer the teftators death , be- 
fore eucher proving, or refuſing to prove 
the Will, -and where ſhe13 made Exec: 
curinz the coverture, as there in caſe of a 


diſcenc of her land, to the heir of adiflet- 


u 4 ſor; 
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ſor ; for-when there is upon her ſuch 2 
Rate of eleftion, ſhe marrying before her 
reſolurion - or determination , deth upon 
the matter , deliver it intothe; Husbands 


.hands : not ſo where it firſt findeth, and 


fallech upon her in the Rare of coverture : 
if che Husband were indebted-to-the Te- 
Raror,this making of the Wife Execuror, 
45,45 1 take ir, a Releaſe in Law, as well 
as if (he were the debtor, bur if,, after the 
reſtators death, (he do marry ſuch a deb- 
tory It 15a devaſtarion. 
The rhird Poinr, - - 
Togching the adminiſtration or execution of 
the Office of an Executor, by a Fenmee co- 
vert, aud her Husband. | 
| E will now come to admit the ex- 
* * ecution of the Will aſſumed by 
.Concurrent conſent of husband and wife, 
and the Will proved with: both "their li- 
kings in the wives name; and; examine 
whataGs the wife of her (elf 1s able ro do, 
and what her husband without her. 
' Tr hath been conceived by many of old, 
and by ſome of late, that if 'a Femme c0- 
vert,or married woman executrix,releaſe 
a debt of her Teſtator , or give away the 
goods which ſhe hath as Executor,or de- 
liver a legacy bequeathed,it was firm and 
Wo | 200d; 
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go0d;and on the other fide, chat her hus- 
bands gift or Releaſe was of no value, for 
that the adminiſtration, or execution of 
the Will 1s commirred tothe Wife only, 
and ſome have gone ſo far, as toſay, that 
{he may ſue , or be ſued wichourt her hus- 
band (in che Courrs of Common Law , 1 
mean) for1n the Spiritual Courr it is true, 
the Husb. 1s nor joyned with che Wife in 
luitz) but the Law is doubtleſs in all choſe 
points contrary, as not only ſome opinion 
alſo was of old, v:z. inthe time of H. 7. 
but alſo hath been in the late {u, time 
reſolved:for otherwiſe, if the Wives gift, 
or Releaſe, ſhould Rand good , her act 
might exceedingly endamage her Husb. 
and make his goods liable.co the Credt- 
tors the reſtarors Race being waſted by 
the gifts or Relea(es of his wite. Where- 
ſore 1t was held in the ſaid lace Caſe, that 
unleſs due payment were made roſuch 
Women caverc Executors, their Releaſes 
or Acqui tance« be voidzand ſo allo their 


Lifrs & grants * ye1,1t was then held,chat 


the Husb. of the wife execurrix, may give 
eoods, or 'Make Relcaies of debrs at his 
plzaſure,Bur doubtiles by martage,neither 
are the goods (tnough perſonal)which the 
wife hath as Exec: develted our of bo 
an 
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and ſetled in her Husband.:as: her own 
goods are; not if (he die,ſhall chey accrue 
tothe husband , if no alcerationwere of 
the property , bur ſhall go to her Exe- 
Cutor, or to the next of kinne , being Ad- 
miniſtrator of her ceſtator, if ſhe have no 
Executcor; and ſo was it beld in the firſt 
year of Queen cMary: Yea chough 
for any other Goods which the. Wife had 
| in her own right before marrying , rhe 
Husband alone > without naming che 
Wife, may maintain an Aion of 
Treſpa's ; yer touching ſuch Goods , as 
the Wife hath as Executor ; the aRion 
-muſt be brought in the names of the hus- 
band and Wife, to the end, that the 
damages thereby recovered, may accrue 
| to her as Executor in lieu of the goods, 
M,3x £1. in SOalſo muſt the Replevin for thoſe goods 
Cm. b. 1: bein both cheir names, Bur alchough the 
be to avow,: HuSband be thus named withthe Wife, 
armalt bein yet p:incipally , is itthe ſuic of the wife 
his Wife, and therefore in ſuch ations » or in debt 
Acute 0 by Husbandand Wife, ſhe being Execu- 
ror , Max- tOr, if it come to tryal by Jury, the huſ- 
OE band being an Alien, yet ſhall he nor 
ter bis caſe. Dave trial, per medieratem lingua, Or ali 
a1genarum, that 1s, by balf Aliens, as in 
other Caſes, where an Alien is party toa 
ſuit, 


<< 
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Snit,is to be had, * And where to a Wife 
made, Executor:, power.'1s given to ſell 
Land of the Teſtators ; (be -may (ell to 
her own Husband,, as was reſolved in the 
time of K, Hewry the 7h, where the Ves 
offees (it being Land (erled in uſe) were 
commitred to the Fleer , for that they 
would nor, execute an-eſtate to the hus- 
band, according tothe Wives ſtare, Bur 
of this I much marvel, fGince the Law in- 
tends the Wife ſo under the hisbands &7 3. 
command and (ubjeRionzthat it holds not 15. She may 
her diſpoſition of Land to him by Will _=—_— ha 
free, nor therefore of force , and how 29* *o him, 
ſhall chis then be conceived ro be bur a 

partial ſale ; yet volenti now fit 1n1wrie , Fewer Jutt 
and he that will put ſuch power into the '2.. 37 
hands of a Woman under caverture,doth £34 5-3, 
10 a manner, ſubje& it voluncarily ro the 4;:5 15. Ns 
husbands will, And it hath been held by yrcjudice <9 
ſome, that evenan Infants, or feme co- bc 21d, 
verts'conveyance in ſuch Caſe of neceſſi- 

ty, ſhould ſtand firm and unavoidable,be- 

cauſe of the condition expreſs or impli- 

ed, that the ſtate ſhould be void, if-no 


ſuch Conveyance made, - 
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CHAP: XVIIL 
Tonching Infants, and their making » or be- 
ing made Executors, 
'Eing now co'confider of diſability 
LL Fby age, for want of years in perſons 
making, or beins made Executots : Ler 
us firſt rake view of che-ſeverzl * g-s of 
men and women, to ſeveral purpoies ma- 
rerial in the Law , judgement, and re- 


' - ſpe. And firſt, rouching a Woman: 


Wargford in Henry the fixth his tine 
ſhewes , and other Books approve , thar 


ſhe hath fix ſeveral ages,reſpe&ed in, 1nd 


by the Law. As firli, the age of 7. years, 


foxher Facher-to have aid of his Tenants 
co marry her, Next,nine years, to deſerve 


dower, that is, hat in caſe ſhe be of rhar 
age, at the time'of her Husbands death, 
ſhe ſhall be endowed 3 but nor if ſhe be 
any thing under thofe years ; the Law 
being Phyſically informed, that a Wo- 
man art thoſe years may conceive a Child, 
but not under them, Bur of ſomewhar 
different opinion was, as it ſeems, the 
Parl: in the late Qu. time, when- it was 
made Felony, to have unlawful carnzll 
knowledg of any woman child under the 
age of ren years, it being then conceived) 
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as I think, that no ſuch could conſent, 
The age of 12 years, is a womans time 
for aſſencing, or diſaflenting, ro marriage 
in more tender years had, For ſo it ap- 
peares by. divers Books , although Mr. 
Littleton have here no diftintion berween 
male and ferpale. The age of 14 years is 
a womans time to be in wardſhip,or not; 
ſo as if ſhe be any thing above thoſe years, 
at the time of her Anceſtors dearth , ſhe 
eſcapeth wardihip. The age of fxteen 
years is her time of coming out of ward- 
ſhip, being once fallen under. it ; for al- 
though, had ſhe been full fourteen, ſhe 
had eſcaped ir ; yer not ſo being ar rhe 
time of her Anceſtors death , her ward- 
ſhip laſtech cill fixteen years, except the 
Lord ſhall ſooner marry her, And laſtly, 
the fall age of a woman , whereby)ſhe is 
inabled firmly, and unavoidably co make 
grants or Conveyances,. is 21 years, as 
well as for the male ; before which time, 
be it that ſhe being ſole, make a feoff- 
ment,or other Conveyance,or being mar- 
ried, alien her Land by Fine , and her 
Husband of full age joyn with her, yer is 

it infirm, and avoidable, F 
Now. of the male , or man, the firſt 
age material, and ſecledly reſolved on, 
is 
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is twelve years;-for ar thittime ; exch 
male is at the Leet, ro ſweat his fidelicy 
te the King ; this; Women do not, and 
therefore are- they never ſaid to be out- 


lawed, but tobewaived , becauſe they 
have not ths admicrance into the Law 


which males have. This hath been, as I 


think, the ground of thar ſpeech , That 
Women are lawhkeſs Creatures. 

'The ſecond age of Males is 14 years, 
accounted by the Law, the age of diſcre« 
rion; eſpecially material corwoputpoles, 


*1z, Fiſt, that if one under char age, 


commitan a ainounting to Felony, yet 
is he*co ſtand'free from the arrainder,and 
puniſhment inciderit to a Felon : Re- 
gulatly ic 1s thus 3 but, 197 et regula quiy 


z 
% 


fall. ' One- of- much lefle years having 
' arcainced ripeneſs of diſcretion, and dil- 


cerning, ſhaf{ incur the hke artainder, 


'as:6ne of: full age: as was refalved in 


the time of King Hezry the ſeventh, 


- 


touching an Infanr but of che/age of nirle 
years , who baying killed another Boy 


"of thelike Age, wicthHhis knife, and rhen 


hiding the ain Boy » and excuſipg the 


blood found upon him, by ſaying, That 


his noſe had bled : It was held by the 


' Judges; "chat he was to be hanged as 3 


Felon, 
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Felon, his ſuch non-age. norwithſland- 
ins. 'The. other point , .couching which 


this age of fourteen years, is eſpecially 


macerial ; is touching an Heir ef Lands, 
held by Socage ; for in caſe ſuch Heir be 
under that age, he is to be in ward to the 


4 next kin ; bur if he be of that age, he 1s 


not to be in ward arall, for char the Law 
judgeth him to be of diſcretion art choſe 
years, and therefore a Guardian in So- 
cage, being in effe& bur a Bayliff ac- 
countable , he hath no need of ſuch an 
one, other rhan'ſuch as himſelf ſhall 
chuſe, - 

The third Age in and touching males 
material ,' is fifteen years; for every 
Lord of a Mannor , or one having Free- 
bolders: in Socage ,' or by Knights Ser- 


vice, 'when higeldeft Son cometh co chat - 


ave, 212, fifteen years, is to have of them 
ayd for the making of him a Knight ; ro- 
wards which , every one holding by a 
whole Knights Fee, 1s' ro pay twenty 
thillings, and ſo ratably for more, mores 
and lefle, lefle : and each holding tweu- 
ty-pound:Land in Socage , 1s to pay the 
like ſumme, and ſo racably , for more 
of lefle.' . 
' The fourth Age of Males , is the full 
age 
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- age. of 21 years.: winch makech._ him- free 
from- ndihippetaingdLends held by 
Knights ſervice:deſcended unto him:And 
alſo . makes: hinzable to alien Landsvor 
goods, makes firm his Bonds,Scaunces, Re- 
cogmzances, &c, for alchough ar: four- 
reen,the Law. judge him of diſcretiohzyet 
doth 1e-not hold. him pF rrp oh 
and twenty. 2by nl JO 46 2h: 


The laſts age of males, reſpeted by the 


Olin Law , is ſeventy years: at whichrime, 
Another of Sheriffs are to forbear:to-impanet chem in 
emp: trom Juries; and in caſe they do not , ſuch old 
deing com- man may have a Writ to the: Sheriff, 
Ferve by the grounded -upon the: Statute for-thac pur- 
ſtar. of la- 
bourers, -Poſemadeinthemnmeot K, £d.-:com 
23 E.3.c.1- maniding ſuch Sheriff..co. forbear. the 20» 
—P 38, paneling of: him ; and; he: way: have ad 
Na.Br, 165. action £0 FCCoVer. upon , That 
$racuce; oo called by moſs: A oy 
Dotgge; a word, perhaps, anciemlyta 
an. hea] and favourable (enf4:y.Prb dote 
&4ts x 41, a1gift 4 privitedggs ore 
emprign /allowed;to-age.in faveur:there 
of 5and. 25-2 hanefc;' Having): thus; by 


way of; ingrediens; or-inerofluctign,calts 


view of theſqdſeveral ages, letusmowiee 


wherein, and-how age ts materigh, conch 
wag: chem who ar® £0: a. oe 
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made Executors;and what age is required Peviles.f 97, 
thereabour, Maſter P erkms aiths that one eater For 
of four years old, may make a Will, and 2n< may 
conſequently Executors ; and his reaſon account. 
is, becauſe the Executors being ro account {p<cially 
before the Ordinary , it cannot be in- childs. d 
er | tended bur that che goods (ball be di- 7:9 for 
x: | ftribuced' for the good of big Soul : He EG 
} | ſpeaks as if he only made an Bxecucor by 
be | tis Will, bur did not bequeath any thing, 
e; | but Kft all ro che Execucors conſcience 
in | and diſcre ion, which is not 'uſual,though 
1d | feaſible ; as before I'have Niewed, or 
f, | aid ar leaft, 'Biir admic-ic were ſo, and 
ur- | f16 requeſt at all concained- in che Will; 
ms | yer fince at that ave, an Infant harh no 
a> | difcrecion £6 eleR a fic perſon to diftribure 
,a> | his goods, nioney, an: other things ;5-no 
hat | Bor'to make continuation of ar} Execucor- 
1 | ſhip co another, to whom, perhaps the 
Infant was Executor: I cannot ſee; that his 
Wilt ſhould be of any fotce; bur if he be 
bf the ape of 14 Yeats, being the age of 
diſcretion, inthe judgment of Law, then 
I ſhould h6ld hitn'able/to make a Will, 
iſlthough yer he be an Tofant till 21 years, 
ind can make no gif off Land,nor goods, 
wWhith' hall be of force, And Babmgton, 
Chief Juſtice, co orher purpoſe ; _ SH61.6, 
X like 
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' like diflin&jon berween an Infanc of ſuch 


render yedrs,/ and one:come to the years | 
of diſgrextop;,}S0 alſo as before. we ſhew- 

ed, is it; inthe caſe of Felony.”, And-char 
way gJſa.founds that which Hanck ſayes 
in Heyr the fourth his time, viz; thatan 
Infanc of 18yeats old, may bgya; daflei- 

ſor ; as implying chat his years may, beſo 
render, that asCandi(h faith: of an; Infant 
in Edward the third bis time; he-ts notiro 
be intended able ta know or, diſcern- be- 
tween good and evil: me-think+therefore 
be ſhould. be ac:the dealt, .of tbe age-of 
diſcretuon, vz..14 Years, Who.ſhoulg be 


able co-make. a: Will,and conſequently an | 


ExegueoroAnd the Culiom for,ap Infanc 
of fifreen years old to beqneath by Will, 
hachs :a5£0:me:itſeems, affinky wib chis 
opinion,z' though there the-Caſe.was of 
Land in a; Borough , deviſable by; Cu- 


Rom,;;andthat way xflecechche Caſe.in. 


the gime::pf King How'n che ys where 
it was fajd-y- that an ;lyfang under Hifeeen 
years vf,age » (ſhould. nor wage hisJ.aw, 
216:Make ap oath ro, acquit 1malelk, of 3 
debs , or gxcule;his defayk ingnaftion 

real, And fyrther:res'on of :ahis;9pnion 
will ariſe out of the conlideration 16f-40 


Infant made an Exccutor,.,.; 190nv4; 


SR . 1 Now 
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Nov touching an InfanemadeExecys: - -+- ' .: 
tor, how young loever he be,/the making/- , 
of him {6/18 nor void, bur yer che-execuri-- on 
oniof the Will, which is the performance. 
of the office of Executor, {hall , not be ] 
commirred to him ;-till he-come tothe ; * if 
age of ſeventeen years , by the-Law Spt- 
ritual;and tillchen ( for thathe is nor as, *** 
ble:ro do the pare of an»Executor,) Ad- 
miniſtrarioriis to be commitred to ſome | 
other ;/yet if ic be a Woman Infant, who, ,. 
tsfomadeExccutrix, in caſe (he be mar- reyes 
ried co a man- of ſeventeen years old-or 
more: now'ts1t as if ſhe were of-rhat age, 
| and her Husband ſhall havethe execution: 
of the Will; and if adminiftration- were 
before commirred duritg the mitioricy of 
the Womanyitfhall now s ceaſe, as 1s-ſ11d- 
in Princes Caſe; Yer I do- alittte-marvel >. ,;, & 
at theſe opinions, conſidering 'thar theſe #2 liz, 
things are managed. in the- Spiritual 
Courr,, and: by char Law ; and ig inter- 
medfes-'nor- wich the Hugband's i the 
Wives Caſe « now by that Law; andnor 
3 | our common Law; comes inthis-limir of 
i | #5; yoars, And- I have-ſeen'-it other- 
En in- and more the laik 
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Ce.l.5, f.29. andaindertheage of ſeventeen. pears,ihis, 
But paymete ig be nods; viz, - that .ychi[an-ane; 5s 
to the Exc- ret ableasan Exccutot, coaflanc to a Le- 


and Kos a, 3. I" ; 
Cette the v 3:0 as-1It may by veriue thereof | 


admuviltra= ſcrcle inthe Legaree, Alſo if Adminiftrar 

&% 6 EL, in riohi/be; ducing fueh Minority, | COMmy. 

Con. 3.722 red with ſpecial words of 'rettraing- or li- 

$0.29, Mization, 4; thagit is done: tothe uſe; 

Oo, os 6. Cale of Leaſe, or Goods, (or afent; to. Le- 

*'* . gacy'byſuch Adminiſtrator, will bindzor 

.” .- prejudicethe-Infarc Execuror; bur othere 

wiſe, perhaps, if che adminiftrarion/dus 

rivgthe minority, -be -Commirred: gence 

rally; «nd-if che veſticor himſelf, making 

an infare Exec: doch alfo-appaing another 

to: he his Exec: during his nonage, -ex+ 

preſſing;'ir co be onely-for che benefir md 

.. ' behoof of rhe Infant Executor , I doubr, 

+ ** whethet'this temporary bxeguror . Rand 

Jay whit reficained. from what pertaing 

rothe power ofanabſolure Executoryfot 

there may be perhaps,difference-berween 

him ro *whem-:the owner of che Gaods 

commitsthe -governmenr-of them,though 
but for a/timeyand'in (pecial-manner; and 
an: Adminiftracor. ſo ſpecially -madg.b 

the -Ocdinary , another being preſendy 

by che will of the owner, .or-Teltatpr,.to 

<5": ; have 
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have the Adiminiſtranon, in whom, fora 
hn  iegal defe&'is found, Bur vow let 
 ovEr this age of ſeveameen,. and 
'of che Infanc berweenthac tune 
of "is being admiced co rake upon him 
rhe Execucorthip , -and- his' accampliſh- 
merit of big full age of one and ewenty; 
Fiſtthen,' ſuppoſe chac he doth releaſe a 
debe die o hits reſaror, whether (hall chis 
be $00d 0 bind him, and co drſcharge the 
debtor,as well as if the execucor had been 
of Fell ave > he-now fieving proved che 
Wil g 44nd beingby the Law Spiritual, 
48 'able Execaror ?/ And this 

point coming in queſtion ith Ruſſels cabe, ** 
in the lace: Queens time  conhideration 
was of divers good Reafons; for 
of this Releaſe 3s thar 41 Exe- 

cut6t” repreſencs rhe gerſon of his Tetta- 
eehand itt hi right and power,dotcheſe 
ads; andnor ;11 his owny 48d therefore 
his Infancy,-which 4s #Rate orcondition 
6P his '6wn"natural-perſon, (hallno more 
difeble>him'; than" "doth the King y 4 
KMxtors'"6r other Head of 4 Q6rporatian, 
Gay divers Books wetefoundtorus that 
om Wellirrhe cal&of 'ati Infenczas 
Farinie Covert" Bur upon- great, 
tha ye In '#& Kits Bencty;/and 
Val p 3 upon 
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upon cofefence 2d With'the Lord Aw- 
dey ſom, CManwook, and other Juſtices , it 
was refolved and adjudged, that the Re- 
lexfe of ary Infant Executot, withour pay- 

c is, 5, Mehr" of the debr: and dury, would nor 
il. 27. bindorbarhim; x,'For that if it ſhoul&it 
would be a waſting, or devaſting of the 
©00ds Of His reflator,and {8 would charge 
his own goods, © 2, Ttwould be a wing, 
which an Infant could not do by Nis re- 
leaſe,” 3. It-wasno 'putfuit nor- perfot- 
mance of the office Sud of Mo 
but the contrary; \And'upon 'this Jadg- 
ment, a Writ of Error was brought 1n the | 
Exchequer Chamber', where it was a- 
oreed by all, that the Releaſe was. not ef- 
feAual not binding, Þ as this point now 
had the reſolution” of all'the Judges of 
Evglavd, But it was agreed, that if *pay- 
ment or ſatisfa&tton had been made. rhen 
the Infant Exec. might have made ago6d 
acquitrance' and diſcharge, - and inidees, 
payment 1t ſelf, if proved} brings dif- 
charge enough , except in the caſe of a 
fingle Bill;* Note, that the principal caſe 
adjudged, was not a releaſe of any debt 
or" duty by ſpecialty , but of creſpaſs in 
converſion of goods found or taken inthe 
Teftators-life-rime, © But Poſts, thar.this 
© 6 ER Infa!f 
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Infant had afſented co a Leg:cy, whether 
will chis:bind-. him/.or \not 2 ©.ſor-in the. 


caſe; of Ruſſel; it. is.ſaid, thac all things 


which. an Infant. doth, according to the - 


office and duty.of an Executor, will and 


firm ; now. it is part of bis office; to pay / 


and execute Legacies, Yer fincethis act 


amounts to. a valiation, or waſting of the. 
Teſtators goods, as well as the other , in; 


caſe there remain nor goods ſufficient for 
ymenr of the debcs ;_ and canſequently 
ere,ias well as.1n the other Caſe, the In- 
fancs own goods would become lyable to 
his Teſtators debts; I-doubt, and in- 
cliney that it is nor, nor can Rand effeRu-. 
al; for except in the other, we admit a 
want, or -poſſibilicy of want. of aflers or 
g00ds,.the-releaſe could neither hurt the 
iwfanc himſelfznor do wrong to any other; 
and that admired, this caſe is of hike pre- 
Judice; yer if theſe afſers ſhould be voyd, 


{+ alſo would be his payment of Legacies, 


and how then were he an able Execucor, 
atiche age of ſeventeen years, to ſue, and 
£0 be ſued for debts, and Legacies, and 
af.upon Suic, it cannot be ſhewed, that 


Rebts will cake up all, or diſable che pay- 


Ment., then haply, he may be forced to 
;pay 3 'Quzre, notwithſtanding, whether 
1s" A 4 theſe 
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312: The Offce of - 
theſe afts .(chougi-voluntafy) Rand not 
good upon! Bave eſſe,,or condurionally, viz. 
1frhere be. befides-goods ſufficient, & c.:07 
that elſe Exec: may havean 
action of accompe forthe money: by bittm 
paydaoche Lepaee; and:atfo avoid bis 
afſenc;where thar only needful,Bur doubr 
leſs, nerrher rheaflenc of: fuck Execucor 
before bisage of r7;nor anypayment of 
2 debt io him coutd be good, atrhough 
ſacha&s x0, or 'by:anorher Exec: before 
the proving of the: Wil wonolkd: ftand firm 
and good 5'for this Infant wants nor only | 
proving; buc alſo dbiliry to prove'his Te- 
Rarors Will;zyeazthe will Ranas faſpend- 
ed, andthe/Teftarar as ir were inceftare, 
whilſt the adwimiftration ftands in force, 
ſo as during: tharitime, nothing can be 
donedy any as Exac:'& therefore there is 
great difference berween the Caſes, Whar 
if payment of a Legacy.be madoto-an In- 
fant; can hemake xz ſufficient acquitrance? 
cis I confeſs; beſides he point.in hand, 
yet becauſe ir concerns Infants & Execu- 
| rors - (thoughnor tofant-execucors) it +15 
not: amiſs here: ro caft: ſome thoughts, 
8 words vpen the poinr;for. that it many 
times petplexetl-both Exec: & Legareec, 
Firſt: therefore; in. caſe the. Infanr ber of 
the years of diſcretion, 21z,14, I bold it | 
clear, 


TC 
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yet the Caſe ſo may be > as that this 


ai Executor: 
clear ;thar ary: payment to him\made; 
will and gaods. forthie the'Law atithar 
age, hotd&him able ro gavern, aud mare 


nage tis own Lands held in Socage; and 


conſequently; to recervethe Rents there- 
of:: wherefore; whether he, who makes 
thc payment; have any acquitrance » or 


| Dot; if he have proofof the -payment, he 
' 18 welLenough acquired fromany ſecond 


paynient ; anctif wichour paymenc,he ger 
an @cquitrance» it will not ſufhice; the In- 


fancy of htm who: makes che acquircance 


conligered. Beſides;if the acquirrance be, 
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Nores ot; 
Receipts 


as mottuſually they are; -bur ftigned only called Ace 
with the-name of the maker;and-nor ſeal 4uirrances. 


edjir 18 only an evidence or proof of pay- 
ment, and no pleadable acquirrance: be- 


_ canfe no. deed , {o-as- ir nothing differs 


from proof by Witnefles ,. fave har 1t is 
not-mortal as they. - Bur now 1f rhe Infanc 
be: undet- rhe years of diſcretion » what 


{mll-weſay to a paymenerto him ſpecial- 


ly;if he be bur 3.or 4;years old,or rherea- 
bour?here I chink caurion 15 robe uſed by 


the Exec: ganerally,and the ſureft way ts, 


if he fear to keep ir in any refpeQts,,: ro 


' pay itinto the Courts where it is'reco- 


verable, v:z.where the Will was proved, 


may 


314 


. Luare. 


The Office 'of - 
payment 'may not> beat all (afe for the 
Executor;\Aspur the caſe;that he-encred 
into'Bond or Sratute;;:to pay all Legacies 
by- ſuchs a ' day," tothe feveral-Legarees, 


here F think 1he-pzymenr'inro the Coure: 


Spiritual ſufficettynor, for that mui make 


the-receit to be;with fome charge, which 


3s in ſome: kind: an» abatement-;. there al 
think therefore-legally co-{ecurethe Þxe- 
cutor, the payment mult be to, or«inche 
preſence of the Guardian, ;becaufe of no. 
ricure, 2:z, him, or her who harb-(though 
not as guardian, in reſpe& of Lands)ahe 
catiody- or education-of the Infant.::for 
otherwiſezto pay tt into the hands-of ſuch 
a tender Infant, ſeparare from any-govers 


nour- or guardians ware't9.expoſe 1t to 


lofle; both for that he is not ableirocount 
the ſfum-3- and forchar he yet! not. being 
come to:difcermng years; were: like with 
e/Eſops Cockito. part wich Pearls,or 
Coin for plums and rrifles of no-yalye, 
-Bur'in caſe no Bond; nor other collateral 
penalcy lteupon the-Executor, or 1p caſe 
the/Bond or'Stature be, onlygo perform 
the. Will generally, which nothing aker; 
the courſe of paymenc,which by the: Wull 
the Law lates upon Execntors , then 1s 


not the. Execut.put to any ſuch payment, 
G; nor 
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anExeturor. 
nor need pay Withour demand, and ac- 
quirrance , 2 in caſe of payment , upon 
a fingle Bill, or of rent ſeck where no di- 


ſtreſs can be taken; nor o.her penal:y in- * 


curred: yer in thar caſe.if demand be,and 
acquitcance ready 10 be given, ler the Ex- 
Ecutor rake heed; in caſe he be bound 10 
performance; that he ftand not/upon the 
invalidiry of che.acquitrance in reſpett of 
nonage's' for as Þ have faid, proof-by wit- 


neſſes may ſupply a nulliry. of acquit- - 


tance, 'and-much more, the weakneſs or 
imbeciliry-; . payment according to the 

tors appointment » being the matter 
which'acquicreth che payer, and this the 


Exec. may have teſtified under the hands 


of divers witneſles expreſſing circum- 


ances, ſo as all dying, -he may continue 


ſafely from ſecond/payment; as well as jf 


ay 2cquitrance had,-1he witneſſes where- . 
. vntoare (ybjeRtgomorrality, as well as 


the other. But herein Courrs of equity do 


of cen interpoſe helpfully for them, who , 


ſeek nor evaſion from payment, bu only 
ſecurity in paying.- And of infant Execy- 
tors, and by occaſion thereof, of infancy 
in Legators or Legatecs, thus much, 
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otist6t6 89 * wewlt-rherefort <dnifider 
here 


q Woman covert ? 
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"CHAP, XIX: 


Of Learns, 


- Libough thels be not ceciibidle 
at; and by the Cominon Law, bur 
molt nacurally at, and byttte Law Eccle- 
fisRie_1, yer by Suirs i/Courts of Eqtifry, 
asthe Chancery and Courtof Requetts, 
chey"ate ofren obrained;, and of 
things e6uching chem ,the © on 

raketh notice, and harh- tam 


&our', chete paits or yo 
where6f; have been in'patrb 
ed upoh other occafiot þ 76 SiIW Ye 

Whether ay Legacy in'certait; wd 
lying in prender, "thay beraked, _ 


Withoiit che ExecutorFiſenr, b the Te- 
gatee, or kith'ro whoih it isVeque: Sj 
When an Exec: Gan'6r _ my 


deliver, or aſlenc ww + Lega Legacy ? ne 
Whether '6tie 7 Td." wa dot, 


and whar if the Execuror he at I 
1.4 7118 970120 ; 


© Whar ſhallkmount to an affcnr' tf the 


Execu- 


_ - && - ; S2A4D 
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an Executor. 317. 


'Executor, and what to a diſaſlevr, ox:ciſ- 


ablemans of aſlent?... ; | 

" How a Erafe-or Gharrchreal 3 way: be xs 
2iven to ons.fpr-2 tyme, with remainder 
to another;; how nor ? 

Where bar ces firſt, -or ons 6 
part.of che bequeti,ſhall imply-o among 

to-anaſſent for the: reſidue,  - | 

«Of xhe manner of aſſencs, and cherein 7 
ofa nts condicianal, 

- Whit manner of Incereſt he'in the re- g 
mainde ;of a Leaſe, after the death of an- 
a pe uring the life of tha-other, 


dren diſpoſe of it, during 


ed alapenninder cn by dafo 9 
Ll any a of the deviſee for life>0r by 
of him in. remainder feſt; -- 
ut a&v$-or accidents, a Legacy 1 
fotcired.on loſt, and: chetein of 


6 bad an death betore,. &c, _.. 
, Whether the-executors aſſent ſhall have It 


relation £o the. Tefarars death ,, and (hall tf whe muec: 
rur'-a a grant, before made by the Ethe wt 
erik fo, we have before ſbewed har = 
£ of the Executor.to be nee Common 
ore any Legacy can be bad, for that 1% 
drone ti cobe. xxd-ahes the Exec. 37 H. 6.30 


gatec 
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15r&ld0ktd at hispetit,.» But hereto add 
aliule our of M. Sminhornt a learned Ci: | 
viliati; whofaith/"that in caſe any:gdods 
b&ivihe hands 'or caftody of /..S, and the 
owner dath bequeach chemo him, then 
thay he keep or retain them againſt the 
will of theExecittory id asthere be orher 
ſufficient goods inthe hands of +he Exes 
eutotf6r-payment.of Ml debts; bir chough 
this (as ir ſeems) wonld'ic-ftand in the 
Ecclefiaftical:*Law!'y' yeo:for thar nopto- 
petty 18" rearisfocred -ro:1he Legaree, 
”  With6uo%the Exethitors aflenc;;, therefote 
d66bthers; the Exec. may arthg Commnon 
L w, recover the thing/wittzheld; or da- 
> es the valueragaint che Legacee 
deriinbig] +. Another : Caſe! there” is; 
ee cy wean evorobervongs IG 
Legatee may''cake-the\rhing eohim” 

queathed; lying id/prender,' viz; Hnrſ(e; 
other beaſt, ot piec@ot Pt+re,or other like 
thinp known andin being, 2nd -rhat'is 
where -the celtator»doth! m_ ſoap 

- '* poinrbyhis will:Bit here doubtleſs; th 
>... common Law, at and by-which debes-art 
-- '» * © recoverable 'againſt'Execuidorswilteppeſe 
 »-- the Law Spiricual 3, for! elfe by (wth aff 
2 =» "pbitement;che reftaror mighremtſe\all his 
21 2:14 goods to be t#ken by 'Legatees, and*thk 

£ none 
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a>Executor, 379 
none {ſhould remain t6pay debts, Yer if 
theze-be other goods beſides ſuſhcienc for 
payment:of debrs ;:chen indeed I ſee nor 
how the Executor can hindec ſuch caking 
wi.hout violating his Oachcaken for per- 
formance of the Will. - 1f any, ſay, that 
i&-#alſo a gr of oath in-che other 
caſe; Hay, :he: obſerveth nor thar there, 


" that-Glauſe inthe Will being -againlt che 


Lawy 18 void, and conſequetly,, rhere is 
anulity-ppap. it; 2nd itis,95 if nofuch 
thingwere in the Will , and ſo ths, Oath 


* extends.nor.r9 it, And as: a-Chatrel (hall 


not-be.crangferced © a ranger, wichour 


' the Executors aſſenc,; ſo, if_the Deviſee 


be: roghe Execuror bynſelt , rill.be ele&t 6. v$ 
ro takg;a Legyee,, it Call.ve ro.him 2$ 
27 SPA by, pe inn $4 
Argument hg rs in Plo 
weng.;, and. Nw. cely { l _ 


vedjs, Was i lh ofo: yg 
RIG, 098. Lis PE Welchde 

1 ws. & AS: _ o nth. 

MBthe Expeycor | ſuR8ains 1wo.gerſons, Et, 
Ss A{EXCCULOS » 1-F and. { Tardley, 

Mag wher x15 the hanna Is to and ; | me cath 

Jura COurchrY ant wn Ha Trin. 37 EH. 

WG: equxm-eft  m\ſs ofſent A Soa— 


TIWOfce if 
Asforthe feeond port , i iy 
theſe two'p : :Firft;when the ; 
tor'is able togive ſuch aflen to #1 
| cy.'-And fecondly;, whetrhe ma 
21 El, Dyer, with ſafery. As for ihe firft;he 15 ble "OY 
$67. fore probat of the WHI, to-affert unto the 
Execution of a Lega \' a5 el{evhete is 
thewed , and thar” ugh hebenot' bf 
full age of one 2h&rwenty years >*"dot'f 
he be unde? feyenteen'years, © (6's ht 
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' ts nof ble rote upon him the officeof - 


an Exccirot ; ind 'therefote -adfhinifiri- 
tion is Grin ther tine; 6 
co ſoine'orhet + * Here his ene ixHior of 
"| EDS 28'we find Prind} 
_ att (er orb have by hel@'Hthe 


Kh 


I Fa A dit or 43G 
_ n ; ; will look for the | under t T 
mh 7 ks fought not EOEnh oy 
SE þ - couching them © 40 2H 
P As for che third point; "9:2, nas 

the 
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an Exccutor, J2I 
the affent of one Exeguror, where there 
be. many, be ſufficienr, I ſee not how to £2; Cog 
doubt, fince any one Executor Way give be to = of 
away any goods of the Teſiarors, or re- —_— _— 
© any debts due ro him, therefore rake ic with, 
much. more. aſſe: r, which is no more or Ne 
greater work in effe&t than an attorn- 0n5; yery ia 
ment of one leſſee upon a' grant of a re- — 
verſion, . And if there want to pay debts may releaſe 
he only who aflenred (ball anſwer for "#524: 
ic of his own goods, and not his compa- where bur 
ok Bur if chis. Execucor be eicher un- Pa 
the age of ſeventech. cats, Or under during nous 
cbveriure, vie, a Womar warriedgſuch is 2559 
aqui give 2. g00d  afſenc co bind chm the 
the orhers; no. nor chemſclves, for then ww" 
thereby he. Lofanc might dtaw a debr cob. Ror. 
—_ , andthe wite, upon her hus- 37-in 54 
ing &f or paying ofa lega- * * 
RL IOG ſufficient goods topay 
dl dches, Bur The hucbands aſſenc i is ſuffi- 
where the wife is Execucor ; for his 
whom, the hath choſen to. be. her 
» may prejudice as well her as him- 
3 ſhe were within age, yer 
ull age, his aſſent will, Rand 
| 2c he os another Execuror i in 
right be above 17. years of age 
Soph =. Pc whether oo 
is 


4 


The Office of 
his aſſent will be ſufficient,ar lealt exce £ 
the-caſe be'pur, tliar there be aſſes ſuffici- 
ent,waich perhaps there, may be marerial» 

- ,, Eougi7nor inthe ocher, See mere hereof, 
orivne _ aftcr inthe title of Womencovertzand In- 
ex cutor be= fants EXecators, 


1117 deViicc 


tor 14, tad, = ASTO the fourth point; firſt there may 
te oract 0 be an affent and ele&ion implyedas well 


thouldthave 


wattcr hos, AS Expreſſe: for if iti the deviſe or bequeſt 


deatty and - the legatee be appointed to do ſome at 
he ent & -. ©. *. ng "HA 

c-ok admin, AS In reſpect of the legacy, and the _Exe- 
ne dying  *cutor doth accepr the performance there- 
Imellate, yet : . þ ;.-4 / , . 
neld Aiters Of, this amMbunterh to an Aſſenr,” So, if 
1, ive," te deviſe be ro an Executor for! the edu- 
M. 7. Ks, - Cation of Tome children which' he doth 
317. 5:4» ACCOEdINLy educate , this makes an ele- 
int. 221 C < , . Fa. 4 

cave che- Ctiofito have the thing by vay 'of lega- 
uurd pat of Cy, and not as Executor, as appedres 


his ods co 


Cwnkwhen Of WR cale* of Paramour and” Tardly , 
tc cxcu:or Plow, 543." Soifan horſe be bequearh- 


accounted 


for thea- Ed, and one offering to' buy him of the 


mount, ani Executor- himſelf, he *dire&eth him to 
. or . «4 a 
harkuna m $02 2nd buy the horſe of the legaree ; of 


debr, put ao 1f the Executor bimſelF- offer® money «£0 
up» ] cinur.. ThE legaree for the ho-ſe , this implyeth 
rr 1,37; An aſſent chat, it ſhould be the legitecs by 
Wh-e ve | the Wil, and ſowas it held Ti the caſe: 
"my the berween Low and Carter, where the de- 


h.micl, Vice of a cerme did grant it ro the Exe- 
Cutor 
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an Executor, 


clitor, and this acceptance of:a grant from 
him was held co imply the. Executors aſ- 
fent-chatic ſhould be his ro-granc. But I 
fee nor well, how that ſheuld be Law, 
which.in che4accer part of che L,. Dyer is 
found, viz; Where a term was deviſed to 
I. S. and he was made Execucor,and after 
the death of the Teſtator, entered and oc- 
cypied the Lands.a whole year withour 
proving the willychat this was an eleGion 
ro have ic.as devilee and/not as Executor, 
For fic, he had good righe to the rerm as 


Execurtor befor: probace,...aftd {0 might 


ckarly in-chari right have: taken tae pro- 


fies, although ic tiad not been; deviſed or . 


bequearked io him,..and qhat before any 


W4ll proved, - Secandty; he-coula nor by * 


tight:have ic as legaree withour;aflerit of 


himſeſf or (ome other as Execttor, There- Tr. ;7.5piz. 
TS: | ' . It he by will 
fore this: general acceprraton can derer= |! nes 
to I. S.this 1s 
an ele&'on < 
to have it as 


if che <4xecacor do! once declate tits; aftenc: 1:garee.) 
_ tharche legarge (hall taychis-tegacy,. he 


mine noelection,.as el{ewhere'is beld; Av 
for dif-aſfenr or. diſabtement co aflene: As' 


may chen encer imo ic Or eake-ity notwiths 
ading..che/' Executors: countertnand of 


tevocanon of his aflenc afrer. _ So onthe 
other adest think,if he fully and exprefie- 


ly deny that the tegacy (hall: rake <ffe&, 
VS I he 


VP) 
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$oif the ex compelled. 
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new leae, ANd-What igfaic ofa. 4+3ley bequ 

EE om ears 

rod. Tr. 37. -caſowhere t 15 rathe Execy- 
klz,Carters ror himſelf, .and.he makes his.cleion to 
D. 359. have-1 1 3s ras Executor, Bur | 


_ - 6x inthe. Plouglhy.; Fdoe [nor. cake this co 


The..Office of 
he cannot -afcer.. make... a., good . affenc 
thereunto, for that eleRion once. made 
muſt and proſy.,. be. ir refuſal to 
aſſent, or . Yer quere of this,for thar 
the refuſal 10-afſent may becheckedb 
ſentence 'or decree , .in' the. on 
Court,or Courr, of Equity, od. 
ſenc Seaforeee. bby wr 440m; aſ- 
legally the means a= 
royipete dilabled, (4 IA how any 
leg|bintereſt.can. be: transferred. by char 
Prana eed 


i6-wherean-Horſe is. bequeathed co A. the 
Executor-after.the Teſtators , death doch 
ride che- Horſe or- uſe him inthe Co ach, 


be any ſuch; diſzgreement. rathe, Execy- 
cionof thelegacy,. as that che , Execucor 
canner afreraflenc ro the Legarees having 
 thereof,n0 more ( though it.be f oy 48 
more )chan where a drinki 

quearhed , and che Executor ap lbs the 
Teftnors death. doth uſe .ir. co-drinkin: 


nayzif a leaſe ofland be bequeathed to. fs 
. and 


wy 
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an Executor, 325 


nd ct he Executor continuetch the depa- 
fturing of the Teftarors cartel” therein; 
yerisn"t thrs- any diſagreement to the 
Execution of the legacy : Bite'if this le aſe= 
Iand'were let uot by che Teftaror from 
'yeart6;year,and the Executor difchargerth 
rhetenanr, and taketh it inro his hands 
at theyearsend, this I conceive tobea 
diſ-affent co the legacy, and' ſo alſo per- 
haps may his raking or diftraining for a- 
ny rent thereupondue after the Teftarors 
|; yer am I not reſolute, that che diſ- 


-affenc is fo peremprory and unchangeable 
a$rhe affent, yewetibring the Cife in K 


Hetry the eighth his times Where a term **' - 
being gtanted by 2 lefſee conditioually , 


fo as the afſentbf the Teffor” could be had 


by ſuch a day), though the vleffors: affeur 

were It one tine denied, yet*might it be 

yielded >r another; ſoa8 it were atany 

rifne before the day: But Yet thefe it was 

held, that if' no trine of afſent were limi- 

red, then one exprefſe 'denial or refiiſall 

woutd be peremptory , fo as the "refuſal 

wete expreſſed ro the party ro whom the 

afent was to be given 3" otherwiſe ,/ifir 

were” bit th Tpeech '10 or amongft tat (<7 roice 

gers. This and rhe former caſe, 19 Eh, oncemades 

give the beſt lighr A point, that on.” 
; Wt. 
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The. Office of 


I remember, Now for diſablement to 
aſſent, it was held in the forementioned 


. Caſe of Low and ( arter , that where a 


rem 15 bequeathed to-A, and after the 
Tekators oeath the Executor takes a new 
Jeale of the ſame land for more years in 
poſlefſion, or to begin preſently -3 now 
by chis was the term left by the 'Teſtaror 
{ur;endered and dtowned, ſo as1t Could 
not paſſe to A;by the Executors aflent 
after. 


; Asto the fifth point, viz, in what mon- 


'Dgr a leaſe for years or other cnatrel re» 


al may be bequeathed to one for a time , 
with ramaindet -to another 3- it . harh 
been hererofore much doubted, when 4 
leaſe for years was bequeathed to one 
fotlife, or for ſo many years as he 
ſhould live, whether the limiting of a 
3cmainder thereof afrer his deceale were 
Hf any validicy in Law or not, And this 
doubt had this ground ; any (ate for 
life in the judgment of Law is greater 
xaan any rerm for years: therefo:e when 


- @#rermer hath by his Will given his term 


or his houſe or | nd, which he ſo hold- 
echfor years-to one for life, or for {0 
many years as he ſhall live;-this Teſtator 
and deviſor bath natin the judgment * 

. 
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the Law agy eftate remaining m bim:; 
and therefore. it was thoughr very hard 


torahimto give or limic a. remainder co- 


another + But afcer many arcguings and 
debatingss It was In the. late Cieens 
time reſolved, that ſuch a remainder was 
200d, and that if the firft Deviſee died 
before the term expired, that then he to 
whom the remainder was.limted, might 
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enter and 1njoy the refidue of the cerm: - 


As forahe giving of part of the yeaos 
to one, and the refidue to the other , 
v1z, If the term being ewenty yeers, the 
Leſlee - bequeathed ren thereof to his 
wife, and the remainder.to his daughter; 
Of this nodoubt ever was, but. that 1c 
was good; for that after the firſt ſtare 
limited , -there remained a: further germ, 
12, ten y2ars more in the devifor, wher2- 
of he had power to diſpoſe 3 whereasin 
the other Caſe, after the cerme lin ited 


'to one. for life, there remained bur a pol- 


bbilicy that this life ſhould nor toke up 
thewhole term, Bur now, pur we che 
caſe a third way, w:z, that the cermor 
deviſerh or bequeathe.h the thing in 
leaſe to one child in raile, with remain- 
der to:another, and dyeth, and the firſt 
entreth and dyeth without iflue ; now 

Y 4 whe- 


Both Afcx- 
ander and 
Ralfe were 


© excgurors ; 


bur rhat 
wakes uo 
diſlerence. 


| The Office of . 
whether ſhallthe, next in remainder,” 6t 
the Exe: 


: Executor of him. (0.tying ,. have the. 
term refique?; And this caſe came wggiey 


fonand was adjudged abour the. mide 


of King Job» his reign, inche Exches: 
pede $oi9. Tie Maſter Hamond holding” 
by leaſe for years from the - Crowne, the 
Mannor.of Akers in Kent, deviſed the 
ſame by his will-ro. Alexander. Hamend, 
his eldeſt Son, and the heirs males of his 
body, with remainder to Ralfe Hamond, 
another Son, in like manner, . and the like 
remainder to T homas" Hamord, and maze 
the ſaid Alexander Executor z. who after 
his fathers deceaſe elected to take as Le- 
garee, and after Raife Hamond dyed,lea- 
ving iflue male, and making his wife ex- 
ecutrix 3 Alex. not baving-.iflue male, 
granced the whole term by deed ro.B.& 
C.for the behoof of himſelf and hi: wife 
Ourivg their lives, and after to the uſe-of 
his youngeld daughrer whom Sir Robert 
Lenkgnor warties; then Alexander dying 
without flue male, the wife, and Fxecu-. 
trix of Kalfe Hemmd encred claiming the 
rerm, and being kept our, ſcaled a Leaſe, 
whereupon an Ejeft. frme was brought-,: 
and a Jury appearing at the Barre in 
the Exchequer , found a ſpeciall ver- 
dict 


| £0 be all one, 5 that 
| bequeſts fupra, Alexander had an eftate 


an Executor, 

ditireffet Ur" ſupra. "And i in argument 
of this Caſe, firftthe main Queltiori was, 
Whgthe?®"the Caſe were all one in Law 
with cheformer, where 2 term was devi- 
ſed rodne for life, 'with remaindet over, 
ſv as by the dearth of Alexander Hamond 
without iſle male, rhe cerm (hould goe 
rothe nextin remainder, a3 in the o:her 
Caſe;by che dearh of che Deviſee for life, 
dying within the rerme, ir (houſd doe. 
And" on the phnriffs partic was arged 

by vertue of the 


ro-him, and his Execurors only, ſo long 
asthete ſhould be heirs males of his bo- 
dy;.andhe* dying withour ſuch iflue, 
the cerm remained ro the Executors of 
Rafe , who hid the remainder in like 
manner, & left iflue male which til lived, 
antl'fo thar Rare of Ralfe yerhad conii- 
naance," For ir was admited'by the coun- 
ſelorr char fide, that the term could, not 
ve to the iſſue male, of Ralfe, acording 
roxHe words and 1ntent of the Will, lince 
irwas impoſſible ro make 2 cermto de- 


ſcend withour an a&t of Pxfliamenr, This 


therefore, they ſaid the Law ſhould work, 


which was nearelt to the Intent, Viz," 
that after eAlexanders death ic_ſhoul | 
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ooe firſt to. bis Executors, and, aflignes» 
ſo long as ifſue male of his body do h 
continue ;.and for want of ſuch iſſue, rhen 
to Relfe us . Executors: and aflignes,. ſo 
long as his iflue male ſhould lat; and 
therefore in this caſe the iflue male of 
Alexander failing, the E xecutor of Ralfe, 
whoſe iflue male fazleth- nor, (hould wn- 


Joy the terme;. and ſo judgrenc ought ta 
be given for. the plantifte being Leſlee 


of that Executor : on the other fide, ir 
was ſaid by the defendants. Counſel, that 
this caſe differeth much from the orher 
caſe, where the term or Land heldby 
Leaſe, 1s given but for life ro the firlt 
with remainder to :nother ; which caſe 
as having been often reſolved, was clear- 
ly admitred to be good Law; for in that 
caſe the intent of the Teltacor might, and 
did,take effe&t, But in this caſe, if the 
Land ſhould goe to the ,Executors and 
aflignes of Ralfe Hammon, \it muſt goe 
againlt the intent or the Teſtaror,, whoſe 
minde and will was, as it appeares by 
his word, that-it ſhould goe: only ro the 
1lue male of one Son after another, and 


Not to any Execurors, Now then, fince | 


this intent was ſo contrary. tothe rules 
'of Law, that 1t could not take effect 
theres 


| 
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therefore ir mult be void, and ſo all the 
words of heires Male ſtanding void, the 


'Will is to be conflrued as a ſole, and :b- 


ſokare gifr, and bequeſ;, ro the ſaid Alex, 
andconſequently the rerm muſt goe to 

. , Windimore 
this point, reſemblance was made to a and Holtord 
Caſe reſolved in the Kings Bench; whete 7 "079d 
a Leaſe-was made by tmdencute to A, Ha- E1.argued1 
bend."ro A,B. and C, for their lives : now ER 
becauſe B, and C, could rake nothing, it 
was reſolved that A. ſhould nor have 1t 
for their lives, bur for his own onely. 
This Caſe was (aid to come very cloſe in 
reaſon ro the Caſe in queſtion; for as 
here the intent of the Leaſe was that B, 
and C. (ſhould be eftared for their hevs, 
and, ſince that could nor be, therefore 
the naming of them ſhould be utrerl 


| void,, and as if they had not ar all been 


named ; and their lives ſhall not ſtand 
"aa mea(vre for the eſtate of A, Soin 
che other Caſe the incent of che Will. be- 


rg that the Leaſe,or Land Leaſed ſhould 


-yoe to the heirs Males of the body, firſts 
of Alexander, and after of Ralfe; ſince 


' *this cannot be, therefore the words, and 


ame of heirs-males ſhould ſtand for a 


'meere blanck and cypher, and nor to 


Mea- 
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'had- be 


Tho 


meaſure out'#ny late ro the ſaid Her. & 


. Ralf, m'their- Executors and Aﬀignes. - 


Alſo it w#s'Taid onthe defendants parr, 
that aneſtare for life in the Judpmenit of 
Law 1s of ſo ſhort , and uncertain _ 
nuance, that if A, make a Leaſero B* for 
his life, and after makes :a Leaſe of the 
ſame Land to C, for years, now'fhall nor 
thisfatrer Leafe be void abſolutely z for 
any part of the term , but ſh It ſtand 


in expettance of the deach' of B-and as' 


ſoor-aFhe dyeth, (hall rake effect im- 
mediarely *-whereas, if the Leaſe to'B, 

hl for ten years , '6t any" like 
xerm,' then the Leaſe ro C, ſhould have 


"been void for ſo many years of his rernm: 


Thus-ir appears thir a Rate for Hife 15 
very momentary in the judgment of L1w 
and not reputed of 'any certath Continu- 
ance, ſo much asfor a day.” "Bur it is0- 
therwiſe of an eſtate rayle; ſo as if A!}1- 
ving given Land to B, incayle, doth after 


, (without indenture which' makes #1 Efto- 


peF) make a Leaſe to C;for'z1;yeits;and 
then B, dycth withour iflue dYfing* the 
term, yet ſhall not the Leaſe rakt effeR, 
becauſe it was arterly void” at "the firſt 
making.” For at! eftare tayle -being"a 
fare of 'infietitanice, may in the incend- 

| ment 


* io 2% G@earx C..T_T 


—_— 


ment, and judgment of Law have con- 
tiruance for ever, as appeares both by 
the Caſe of Adams and Lambert, where 
iris held within the Statute of Chance- 
ries,. Which ſpeakes of gifts, to have con- 
rinuance for eve Therefore a reverſion 
upon an, eſtate rayle is no aflets, nor gi- 
yeth cauſe of receipr,otherwiſe in all theſe 
Caſes it is touching a reverſion expeRant 
upon a ſtate for life, Again it was ſaid 
by che defendants councel that an eftace 
may. be limired to A, and his heirs du- 
ring Fs life of B. wich remainder,;to C. 
as1n Chudbes Caſe was reſolved : [but if 
Land bg given to A. and his heirs, ſolong 
as. B, (ball bave beirs of tns body or heirs 
males with. remainder , over to C, -chis 
remainder is urrerly void. So as there 
is inthe judgment of Law 2 great diffe- 
rence berween- «the mr - and can- 
tinuance .of -an elate. rayle, and; of an 


.eflare for life. And if ( which is worth 


he obſerving.) a fee ſimple cannor afford 
a tobe drawn out Of it after 
ſuch.a gift ro, one and. his heirs, during 
theconcinuance of an eſtate rayle, or of 
the meaſure. thereof ;- much lefle can a 
term yield ſuch large thongs to þe,cur 
gur..of it» 45 a Remainder afcer, - an 


eſtas. 
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eſtate to one (o long as hz {hall have heirs 
of his body, - or Heirs Males, which, is 
al one. ' : And in this caſe the remainder 
was held void” by Baldwin and Shelly, 
| Engleeeld were of contrary opini- 
on,- 2s the Lord Dyer thewerh, Furthgr 


- T, was (#id,, that if ſuch a conveyance by 


will-choutd Rand good, it would raiſe a 
Perpertiry,nor to be cur off by any reco- 
very.” 

Ber whereas the caſe of Hamman hath 
beers reldced- before, (ſo by way of ad- 
Mixeanice it was argued as a gifr, and he- 


quell co-'ex. Hamm ; and the heirs 
males ofhisbody, wi remainder i in like 


manner to Ralph, ) The. truth of, | the - 


cale was, that the - words of the Wit, 
were onely to: A lezander, and his Heirs 
Males ( not ſpealkang, of his body”) and 
ſsto Rephs which, as was urged by the 


defendants counſel; made the Caſe (tron- 


ger againſt che plaintiffes-: for - admit 
that the former ways Alexaniler-fhould 
have had bur a (tare- der<tminable: upon 
the concinuance of 'his ifſue Males, '-yer 
here not ſo. Since-the reaſon why'it Wils, 
ſugh-a deviſe being'made,the Law4hould 


ſupply the words ( of his body )-is only 


to Make 2n efiarerayle to che Iifues Male 
ac- 


PPS. Y efnd old 2 oooam 
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according to the Teſtators intent, Now 
in this cale of a term for years ſo be- 
queathed, no eftare rayle could poſſibly 
be, rhouzh thefe words hid been 1n-che 
Will; and therefore che morive to the 
L1w failing, no ſuch ſupply will be made 
by the Law, fince it weuld betono pur- 
poſe : conſequently , here was neither 
ate raile, nor iſſues or heirs' Males of 
the body, on whoſe continuance this 
ate of Alexander (hould be determina- 


| ble; Taerefore it was an abſolate , and 


corall d:queſt of rhe term to eMlexarder 
for ever, viz, ſo longas the term (ſhould 
continge: for as a beqneſt roone for ever 
15a(Fuch as a bequelt to him and his 
heirs ; "ſo a bequeſt to one and his heirs, 
15-48 much as if ic had been co him for e- 
ver. 

And this Caſe »fter fix arguments on 
"vs fide at the Barre (if I much mi- 

ake not ) was upon argument by the 
Barons adjudged for the defendanc, by 
che Lord (chief Baron T ayfeld, and Mr, 
Biron ' Bromley, Mr. Baron Denham , 
(whb only heard, as 1 rake ir, one ar- 
gument'on each de', made of purpoſe 
in reſpect” of his coming into his place 
after the former argutwents ) being of 


the 
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ment pcdceded upon the point 'formerx- | 
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the contrary opinion : and the jadg- 
ly toitched,- that as this caſe was,the ſtare 


of Alexander did not end by his de:th, 
and remain to the Executors of Ray 


- Other points were furred, which wilt 
rouched upon in other diviſions after in 


this Ch'pcer, Ir wifl be obſerved tha 
I doe more fully expreſſes Waſons, arid 
paints, inforced on the defen&rits part; 
then on the plantiffs, wherefore bar theſe 
ewo reaſons be accepred, Firlt, that 1 ber- 
ter could relate that thgn the other, bei 
the ficlt who argued for the detendanc, 
deating lirclz of that which- w2s by others 


ſaid on cither fide afcer, nor hearing the 
Courts, Nec ad hone condutt us, nec = 


bus forty, Secondly , thelabour didlye 
on the defendan:s part to prove that this 
C:ſe differed from 'rhe common caſe of 
deviſe to one for life, with remainder to 
ano' her, EL. 
Weare now come tothe fixth point, 
viz, . That where Houſe, 0: Land held by 
jeaſe, oprhe profirs thereof, or the Leaſe 
- _ itſelf, which ina Will _— 
ifference, is bequearhed ro A. for life, 
or for ſome part of 1he' cerm with-rhe. 
remainder to B; arid che — | 
a ent 


an Bxecutor, 
fenceth that A, ſhall enjoy his bequeſt , 
whether chis thall enure to B.-aK6, face 
wirhour the Executors affent,” no 'legacy 
can take efte&t, And it hith been Tteſol- 
ved ch:t this aſſent ſhall be effeuall; as 
well to all the remainders as to the fic? 
eſtate, and ſo according to former reſo- 
latzons)ict was admitred in Famnd;Caſe, 
that AlarBder his aflent to take as lega- 
cre, ſaſheed=(-if the becuelt had. been 
good be the remainder to Ralph, and 
othets. nd the reaſon of this doubcleſſe 
19becauſe here thepatticulac eſtates and 
the remainder are all bur one eſtate in 
Eaw;they make buc-one degree in aWrit 
of Entry,-nor fhall have bur one year and 
a day to-encec for mortmain 3 And an at- 
eurnmen: ro the Grantee - of a rent or re» 
verſion for life with remainder over,doth 
enure alſo tothe remainder , which be- 
ing aſfent'/h1th much affinity to that of 
the Executor , each' tending to perfect 


_ thei granc of another. man, Now then 


wheteas it was utged in Hammds Caſe, 

tharthe ſtate limiced ro Ralf Ihgpid cake - 

ef:&,no as 2 remainder but asa new -- 

face tocommence futurely, v:2.,when A- 

las (yould be dead without iflue mate: if 

it 66d bad miceed:to he ſos then could! 
L 
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not the zfſent of the 6:ſt tate to Alex- 
auder fave enured to this, (ince. roR. in 
rerainder it worketh as being one ate 
with the firſt, which reaſon mult fale 
the other way. This difference between 
a remainder, and new eſlate fucur:,brings 
co'my minde che cafe of a rent by w y of 
new C:eation,granted by C. our of Land 
to A for life, or 1ntayle, with remainder 
toB, In like manner, it hath probably 
been held , alrhough this limitation to 
B. cannot be good by way of remainder 
bec uſe C had no eſtate in the rent re- 
maining with him when he made the 
orantzto'A, yet ſhould 1t be good by 
way of a new grant, and creatian to com- 
merc? futurcly, Bur this doubtlefſe can- 
rot io be but with a difference, for if 
the gran: were by indenture between C, 
on the one part,and A, only on the other 
part, now Þ, being no parry to the deed 
con take nothing by it,excepr by way of 
remainder}, bur 1f he were party to the 
indenture ; or if the Grant were by dt.ed 
poll,:o which all m2nare a like patties. ,. 
then it happily may enure as a fuureGranc 

co B. This 15 nor 1mpertinent, 
Now as the Executors Afſent to. one 
Cannot enure to another, though of the. 
| ſame 
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fame thing, except by way of remain- 
der; ſoneither can ic any way where che 
ehmgs are not the ſame, except in very 
ſpecall caſes ; as if a termer bequeath a 
rent to A, and the Land ic ſelfe to B, the 
executors aſlentrhar A. ſhould have the 
kent, is no aſſent that B, ſhould have the 
Lind ; yer I chinke the affent thic B. 
ſhould have the Land , doth imply the 
aflent that A ſhould: have the rent. 1, 
For that the reliraint impoſed by the 
Law , againſt che paſſing of chatreil by 
a will without che Executors . {en , he- 
ing out of reſpect to the payrrent of che 
TaSgonona 3 now if the Land ſhall 
2 toB, ic 1s no more available tothe 
Teftators debts that ir paſſe diſcharged 
of the rent, thay charged, 2. Since the 
gifc and bequeſt was of the Land charged 
with the rent, therefore if this bequeſt 
ſhall take effe&, ir (hall carty the Land 
according to the Teſtators intent, v:z, 
with this charge upon ic : for what elſe 
doth the Executor 1n this, bat aflent thar 
the will of the Teſtators herein doth Rana 
andrake eff:& , and conſequently B. 
mult rake the rerm according to the will, 
and noc.n atry different or contrary man- 
ner ? | 
L 3 Next 
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Next we are to conſider of the manne'; 
of affents by Executors,which h th ſom= 
affinity with rhe fourth*poing. ©” Bur here 
we ſhall confider only of afſents conditi- 
onal.Now to this purpoſe we wil caſt our 
eyes upon wo ſorts of conditians, vs, 
precedent and ſubfequett. As for the for- 
mer, an Executor may to a legaree abſo- 
lurely give afſent upon a condition pre- 
cedent;as thus : I am content, rhatif you 
cat ver and bring iaro 'me ſuch a bond 
wherein'the Teftator ſtood bound unto T. 
S.chat then you enter upon che. rerm, or 
rake the corn- or''carrel- ro-your bequea- 
thed. So of other like conditions whicti 
may precede the afſent; as if youcan'ger 
the aſſent of my Executor, ot if you will 
ay the arrerages of rent to the leſſor 
hindat the*Teſtators death, 'or if you 
will pay the wages atready due 16 che fer- 
vants attending abour the carrel or corn 
to you bequeathed. Jn this caſeif the Ton- 
ditton be not performed, there is no al-/ 
ſent& therefore the condirioning inthis 
hhtinet 1s'g00d, —_ - be on a conditt- 
on ſubſequent as thus:T do agreethat, you 
ſhall have the ching bequeathed to bon 
provided that you ſhall pay ſo much yeer- 
ty tomeor to ſuch a creditor of the refta- 
| = 


ay Executor. _ 

or; now the legaree entringinto or taking 
the thing-bequeathed, ſhall not loſe it a- 
galn by tailing ro perform che condition 
afterwards ; for the Execucor by his aſſent 
cannot mike that Jegacy conditional 
which.theTeftator gave abſolutly,no more 
then he can make the bequeſt to be abſo- 


Aute which the Tefſtatar gave conditional- 


Iy » EXCept by a releaſe made of the condi- 
ton, As.1n. other things, ſo in this, the 


\ Executors affert is like ro the atturnmene 


of a.lefſee, which cannor be upon a con- 
dition ublequent, where the Vrant is ab- 
ſolute or without conduon, though yer he 


. may co his arurnement prefix a condiiton 


precedent, 


KH 6 


In the eighth place we are,couching che 


_ bequeſt of leaſes or chatrels realro.con- 


Gder what: manner. of , intereſt, one to 
.whom,.a. remainder'of a term after .the 


death of another is limiced,hach,and whe- 
_ ther he; may grant the. ſame or diſpoſe 


thereof during che life cf the fiſt, Andas 


ro that iris clear tharhe hah. bur a poſ- 


fibilicy:.of. remainder, for. thac poſhbly 
the ul 7 aprhg may, be. ſpent.io the life 
of the fic{t,: to. whom, during his or her 
Hes beauacd ; now.a mere. poſ- 
fbilicy is not granrable. Therefore was 
| L 3 To 
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92.Hli, Tul- 1c reſolved in the late Queenes time , 
{-y: Gale where, he in remainder. granted or ſold 
his ſtate or interel(t to another during che 
Lime of the ficlt, -that this Grant, was ut- 
gily void » becauſe a Poſſibilicy cannot 
be granted ; but whereas ſome opiman 
in that caſe was delivered that this poſ= 
fibilicy conld,,nor be r>leaſed , no more 
Limzers - than granced > it, hath fince been reſal- 
eaſe Co.h. - wed th: the i the remainder by his degd 
42:00 7; orant,ar releaſe of the deviſee for life, 
may make his eltare, which before, was 
determinable by b bis death, robe nowab- 
ſolute, 10 155 fall continue to his Exe- 
cutors, adminuſtrators, and aſiones, a i 
his death during the whole term, 
May be that whar ,was conceived in the 
ſaid caſe of Fuiſey, negatively of. the 
validuy , of a.releaſe by him, ingbe rex 
mainder, might be meanc or perhaps exr 
Srfled of a releaſe to him in. the.revery 
fon; but ſurely-(me-chinks.) though ba 
could nor ſurrender, yet tis releaſe or 
efeaſance to. him. in reve;ſion. or re- 
mainder having the f ezhold or inheri- 
tance , ſhould diflolve or deſtroy this 
term refidue after the death of. the Devin 
ſee for life , ſo 35 there the. freebold 
ſhould be x diſcharge thercof, But: Y ner 


res 
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rc; for I have not known this in queſtion, 

As for the ocher point of Fwlſeys Cale, it 

was in the (aid latter caſe of Lamper con- 

firmed and :Cmirted for good Law. 

viz, thit this Poſhtbilicy of remainder 

could not be altened nor conveyed to a 

ſtranger. 
Now we are core to the mnrh Point, 9» Pow, 

'v1z,to examine whether any a&t of the 

devifee for life can fruſtrote or Cefear 

him in the remainder of che rerm,. and 

whether by the a& of God, zz, the 

death of him in the r2mainder before the 

firſt deviſee for life, ſhall Gefear it. As 7112.3:0, 

tothe firft, it hath divers times been re- orawan-cy1 

ſolved; that no grant made by the fiſt 1 Ee. 

man, can cut off or defeat the ſecond, "7 19. Eli, 

though formerly ic were held otherwiſe; , Th 

tur 2ccotding co the late reſolution was * 33 MT: 

it :Iſo held or admired by all in the faid oP 

caſe of Hammond where was ſuch a grant. 

And 25 this cannor be done by any direct 

grant or 'aliena'1 n, no. more can' 1t by 

an indire&t , or implyed," as by tzking 

of a new %Y ſe, which 15a ſurrender 1n 

Law of the old leaſe, no more than by 

an expreſſe Surrender, Nor doubileſle 

by ourlawry , whereby the terme of the 

fixft Deviſee is ſecled in the Crown, Bur 

ZL4 if 
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if ye put the caſe furcher, of waſtcom-! 


mited by the renant for life, orbreach,, 


of condition by not payment of the rent, 


ot otherwiſe ; theſe for the whole in the, 


larcer cafe,and for the part wWaſted.inihe 


fortner, doe ſo deftroy the-leaſe,. ang. 


fur the reverſign in Stats. quo Primus, AS 
thax all remainders wult needs faile ; {0 
of a fcoffnien;” or. other hike Corteiryre 


by fine. As for the. death of him/inre- 


maindcer, it was urged in the caſe of Har 


mond, that ſince 1 a, was buta meer poſ=- 


6bility, if ic could not t:ke effe&,; and 
become an eftare 1h the liſe, of hin; to 


whom 1 i1Was limired, it could: not fertle: 


In his Executor ;_ and to that purpole 

were cited the caſe of the *ReRor of 

|  Chedingion , and more expreſly as reſol- 

Weick ton VE the point the caſe of Price and At- 
E k, uviſu= #997e, Burthe Court reſolveg(and found 
frz Pu former Reſolutions in_orher Courts that 


=_ = way.) thacthe death of him in remainder 
tioned? © 1d not hinder, but that it may ſertle as 
though fuce well in the Execurors upon. the; death of 
ee 3 » the deviſee;as it ſhould havedone in him- 
ſelf, if he had overlived the firſt deviſee 
for life. Tf the leflor enter and leviea 
fine, and the devilce for life enters not, 
nor claimes in hive years, he 10 (he Temain- 


der 
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der may enter, as having a right fururely 
accrued. 

'1ache laſt place we inretmedled only 10, Pap. 

with leaſes bequeathed, wherein yer 1 t9 

be underſtood, rhac what thereof is ſpo- 

kei; is to be excended ro,and underſtood 

ofall other chartels real, as ward(hip of 

body & lands,eftares by ex'enr upon a- 

tautez or judgments, terms otherwiſe than 
byleaſe,in f. Firs, marke! $,rencs, annuities, 
commons, advowſons; and other prohirs ; 

yea; one' {ingle nexr ayoidance of a 

church. Now we come to confider of be- 9ffortei« 


queſts perſoq1l, principally , if notonly; cion and'o.- 
vis, how ſuch may be forfeited , loſt, of '* 1ode of 


revoked, Firſtthen, we will conſider of * NE: 


the a&s of che legaree ; Secondly, of 

the as of God; T: airdly » of the-aRts of $,vinb decree 

the Teftaror, The legatee. as from the ſtan. 352. 

Civilians T learn , may forfeit his le- 33,080" 

gaey by. his 'miſ-carciage rowards. the mg. 
a8if he uſe meanes to have ircon- © © 


cealed and kepr from being known, and 


conſequently proved, So if he accuſe ic 
of falifitie, So againe, if he deface'r 


deftroy the Will, Alſo , if being by irhe 
Will *appointed to be turor or educator 
ofa ctuld, he-rcfuſerh ſo to be ; ſo ſaith 
Maſter” Sminbrrn : but Silveſter Prierits 

ſeemes 
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ſeerys to me 6ppofrte in that where he 


ſaith, Ss legatum frerit aliquid ea cory 
drizone #t facias aliqwid, tale legatum mon 
8 condrtionale, ſed: mndale; ſo as tie rakes 
away the force: of' a condirion” from 
words conditionalt, whereas rhe other 
without words condittonall raiſeth/ a cott- 
ditionimplyed; '\Laftly , if the feonree 
preſume too fatre upon the (trengrh'of 
the Bequeſt to him, | ſo as he' takerh the 
thing bequeathed: without the conſent 
of the Executor'; thus alſo dorh | he for- 


De Teftan. feithis legacie , faith Maſter Switborne, 


252. 


unteſſe the Teſtator did wilt and appoint 
he ſhould ſo doe, The falling into er» 
miry with the” Teſtaror, will be confi- 
dered of more fitly , as I take ir, among 
the a&s of the Teſtator, Inthenexc place, 
terus ſee what as of God, ſhall cauſe a 
teg:ey-not to take efteR * firſt thu:, TE 
the legatee dye before the Teſtaror, 


this legacy is loſt, and his Executor 


ſhall not have it : So alſo ſaith Matter 


De Teftam." Swinborut , if it be appointedto be pzid 


->) F, 


efter the death of the Executor, "and the 


| Legategdyeth before the Executor, it is' 


loft ; and ſo alſo if he dye before the con- 
dition performed, ſaith he ; Let us come 


now -co Time of payment , "and' death: 


before 
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before it, Ifthere be a 'day certainli-, 
mired for payment, .and the Legatee dye .,;j: :7.au4 


before that day, his Executor ſhall have*+5- 1 h<re 
were divers 


the Legacy ; contrariwiſe,, if the pay®'quyes of pay- 


ment.were limited to be made when the m-ny& che 
. * + deviiec dyed 
Legatee ſhould be married : but if it were Let.ce the 


only expreſſed ro be cowards the marri- att; b's cxe. 


(h ] have ir 


age of the Legaree, and ſhe dye before 4,12. ». 


marriage, her Executor thall have it, * 3 -#.5.& 

ſaith f XC Now put the caſe char — a 

a legacy.13 bequeatned co-B, to be patd terence. 

when he (hill be five and ewenty years 

old. ,, and B, dyerh before that age; it 

ſhall now be payed to the Executor, and 

that preſently without faying till B, 

ſhould have been of hat age, faith Pri> ,,,. 5», 

&, Nay, ſaith Swwborne, if the words 253. Accor 

of the Will be ſo, v:iz., when he ſhall oo Op 

come to ſuch an age) then if he dye be- ſure | 

fore, his 'Execurors (hall not have ir at 7j;,;nem 

all : bur if the bequeſt be generall, and F*ficis, 

furyher it 15 added in the Will, that the 

Teftator (hould h2ve that Legacy paid 

the Leg:ree arſuch an age there. choueh 

hedie- before ſuch an age, yer his Execu- 

tors ſhall have the ſumme bequearhed, 

The difference may ſeem very nice, yer 

bappily it. wants not ſome probable co- 

lour of reaſon, Now lafly let us come” 7962 
3 £0 
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to the Teſtators own at, who eleardly; 


-hacth power t6 revoke or coun:ermand a- 


ny legacy, though he revoke nor the reſt 
ofthe Will; and here firſt of Revocation 
1 Preſumed, If there fall out Graves mm- 
citie mter legantem & legatarium , legatis 
caduci efigttur, (aich the Summilt ; Sed now 
propter leves, ſaith he : er /f 7 graves, ſo ta- 
wen redeant ad MCL Lam 5 remntegr atur 
legatum ; that is, by grievous enmiry after 
arifing, and never reconciled between the 
Teſiaror and lecatee, the leg icy is-diffol- 
ved;otherwi ſe,of a lighe breach,or falling 
eur,rhough i ic Continue until the. death of 
the Teſtaror,” This I conceive'to be father 
fir for this place,as an act of the Teliator, 
than to be rekoned or rep eſgong 
the acts or forfeirures of the legatee , fot 
thar it is not by the Summiſt made mate- 
rial, or any point of difference, whether 
the legatee gave juſt caufe of offence, or 
thar the Tekargr unjuflly conceived dil- 
pleaſure , and ſo grew int cau ſleſle en- 

micy Therefore alſo doe T hold ic of the 
mature of a revocation implyed or preſu- 
med, for that alrhapgh no revocation, be 
'mde, yet fince) the Feſtator hath cea- 
ſedo b&r good will tothe legatee, he 
catinor be intended to will um $00d, 
nor 


ay Execntor. 


nor conſequently ts he of rhe ſame mind, 
r6uching the benificeing of him, as be 
was when he made his Will, yet here a- 
gain, it is worth the conſideration, whe- 
thet the circumſtance follow! NY May not 
Make a difference inthe caſe chus: Thas 
where the Teltator dyeth (horrly after the 


breach and enwiry grown, and before he 


come to the place where, his Wull ior at 


_ Taft ro opportunity of perufing and re- 


forming the ſam-, there this very altera- 
tion of affeion ſhould wake an alreratis 
'onin'the Will, and a revoca:ion of the 


-amicabte bequeſt, But where be living 
a good ſpace afcer, and coming to the 


place where his Will was, and ſpecia 
1f he doe again peruſe it, and yet tow 
not crofle nor expunge that bequeſt, here 
ie may be preſumed that either his anmi- 
ty ceaſed , or tharſo farre as to continue 


this bequelt the cHarity or other Morives 
inducing him 10 make 1t, Rood unvaniſhs 
ed and-nor extinguiſhed by this breach 


of former amity. For as the continu» 
-ance of time and opportunity after the 


traking of a verbal or nuncCupatiye Will, 


without reducing 1t to wriiang , 

cauſivg it to be arreſted by wiuneſſes, 

chough the Teſtaror live divers yeates 
after» 


a. 


349 


350 


The Office of 

after, doth' ftrongly argue his incenr nor 
ro continue, ' that whac' was done in an 
extremity ſhould Rand as his Will: ſo on 
the contrary, the permitting of a bequeft 
expreſlzdin a written Will, ro continue 
wichout any croſſing, blotting, or def - 
cing, may: argue, 4gainſt contrary pre- 
ſumption, *the Teſt:tors minde, th « it 
ſhould continue as part of his Will, Bur 
now tet us conſider of more exprefl2 re- 
vocation, and to tht purpoſe will I re- 
hate a late decree in the Chancery, made 
by che Lord Keeper, accorcing to the 0- 
pinion of the Maſter of the Rolls, three 

udges, and two Doctors, Maſters of the 


Courr; Berween Robert Eyre and Wil- 


liom Eyre complainants, and Heſter late 
wife of Chriſtopher Eyre their brother, 
and now wife of Sir Francs Wortley ,, 
Defendant ; | Thus was the cafe; The 
ſaid Chriſtopher Eyre 15 Jacobs, by his, 
laſt Will and Tettament giveth and be- 
queathech to rhe ſaid Robert Eyre, his. 
brother, »n hundred pounds, and tothe” 
ſaid William, his brother 3 a thouſ-nd 


pounds , and gives ro the ſaid Heſter his 
wife all che reſidue of his eftate, arid' 
makes and: ordaines the' ſaid Hefter his 


ſale: and only executrix, ſaving for the 
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perfermance of his Will, orders Robert 
Emre and #ulliam Eyre, (his ſaid bro- 
chers, whom .he imtreats:t0 joyne as Ex- 
ecutorg in, truſt with his wite, for the 
bercer, performance of this his la WL 
Afterwards, Jan 5. 1624, being fick of 
the hgkneſle, whereof he dyed, he was 
noved by Malter Dawport,and Maſter 
Stone,aoe 1s his eftae 3 ro which mo- 
tionbe yielded , and Maſter Stoney and 
Maſter, Damper: did demand of the ſaid 
( briſ.opher, what friend he thought fit- 
teſt io be his Execu' or, and ro whom he 
would commir 1he care. 'of diſcharging 
his funerals,. and performing his Will , 


wherher he.trufied: any perſon more then 


his wikey£0 be his Execu'or > To whom 
be anſwered, Thar his wife was the fit- 
reſt;per{on for that parpoſe , and there- 
foceſhould be, his. ſole; Executrix , and 
then the Teſtator was' moued by Mr. 
Stoxer0. give and bequenh Legacies to 


his fa:hgr- to, his brechren, and 10 his 


kindred; . whereupon he anſwered he 
would give or leave them nothing , and 
being .faxher puc in mind co remember 
1s. friehds/and 0.hers, gave and bequea- 
bed to.Lyond, Armed, his God-child, 
Wenty, or thirty, fillings; and; being 
©* there- 
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thereupon moved by his wife ro give his 
faid Godsſon more; or a greater legacy» 
or the like in efte&t; ſaid, Thou knoweſt 
not whac thou doelt, doe not wrong thy 
ſelf ; gverty ſhillings, or thirty ſhillings 
Is mony ina poot bodies purſe ,- or the 
like ineffe& ; and the reſt, he lefr chem 
co his wives diſcretion of diſpoſition, 2nd 
the ſaid Teftacor did ſpeake che words 
aforeſaid; or..rhe like in effet, Arm? 
reftand; & ultimanm voluntatem declarandi; 
as the wicneftes then prefene d1@ con- 


. CELVE, 


This Will.was proved by the oath of 
the ſaid Hffer, and this (odicall being 
pleaded as a revocation of the' ſaid be- 

veſts : The ſaid Maſter of che Rolls / 
7 cl and DoRors were by the Lord 
Keeper, and the Order of the Court de- 
fired ro reduce the. matrer upon the Wilf 
and Codiell into caſe, and to certifie 
their opinons, wherher the ſaid Codicalf 
were a revocation of the legacies given 
ro the plancifie;,or nor, And rheyzafcer 
counſel heard at ſeveral rimes, v:z, bork' 
common Lawyers, and Civilians, and 
man — rs ſpenc in-conference together, 
did finally-reſolve with one unanimous 


an Executor, 


given, were not by the Caid-Codictll revos 


ked, and ſs certified under their hands; 
upon reading: whereof, November 2 5, de- 
cree being reſolved to be made, if cauſe 
were not (hewen to the contrary Noven, 
27. on which day,che Defendancs Coun« 
cel, before the Lord Keeper, in the pre« 
ſence of che Maſter of the Rolls, andche 
faid three Judges, and Sir John Heyward, 
alledging what they could in ſtay of che 
faid Decree: It was by a general con- 
currence of opinion decreed, that the le- 


gacies, given to theſaid Plainciffs, ſhould 


be to them-payd on our Lady Even, with 
twenty Nobles inthe hundred , for the 
detainment thereof?, | 

- This ro I thought fic to relate fome- 
whar at large, becauſe ic pircheth upon 
the-point-of revocation , without plain, 
full, and expreſs termes. And ſurely, 
as Wills are-to be made out of diſpohing 
memories, & underſtandings; ſo alſo with 


'deliberare,& adviſed judgments; & there- 


fore-by like - reaſon not to be counter- 
manded,or revoked by ſick, or {leight ex- 
preffions. | And this ſeems ro me very a- 
greeable with the rule, and rgaſon of the 


common Law. For as reaſon it ſelf dorh 
diaz, that Nibil tans conſeutaneum oft 4- 
0s : Aa quit ass 


$53 


354 The Office of 
4 quitatt naturals, quan nn dque diſcal 

' w.codem'wode que conficitur 3 So hath the 
common Law of Eygland , in my under- 
ſanding, reſolved ; as for che purpoſe, If 

the King -preſent a Clerke to a Church, 

and he is thereupon admitted, and. infti- 

tuced thereunto, Now yet before induRti- 


on -May this be revoked as a Will may. | 


Yet jf the King ſhall after, and before 


induction ,' preſent another man to this . 


| Church, without an expreſs repeal or 

countermand of the former preſentation, 

To helpthis jr (hall not hereby be revoked, . So if 
was theStar, . 

made 2y El, Lands Were conveyed to certain uſes, 

cap.-4, with a Chuſe or power of revocation ; 

the ſale of the ſame to another , did nor 

revoke the former. Bur if a ſtate were 

meerly at will , then the' conveyance -to 

another by the common Law, .amounted 

6H.3.ca.9. to a revocation, - Therefore was the 

Statute made-tempore Hewrict 8, to re- 

dreſs this, viz, that where the King had 

granced Lands, or other things, to one du- 

ring his pleaſure , this ſhould not be re- 

yoked by a grant to another, without re- 


cital of che former, and Declaration ,. 


that the King had determined his plea- 
| wn; XX”: 
x1 Port, 


Being now to conſider of relation jo | 
the 


— ; 
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che Executors afſent,ic is meer; chat fince 
theſe diſcourſes are principally incended, 
for thoſe who are not grounded Students 
in, or profeſſors of the Law, that we 
ſhew whar- we mean by relation, or 
whar it is in Law, Thus therefore be it 
conceived , char relation is a kind of- 
- fiftionin Law » making a ching done at 

one timeto'be chan: and reputed, or 
co have its operation as if ir. had been 
done at another cime paſt; As for the 
purpoſe , A dorh bargain , and ſell frees 
hold Lands to B, in A=guft by Indencuce, 
which is not inrolled cilt O06, follows 
ing ; yet this bach ſuch relacioh co the 
dare of the Indemute , chat if 4 after 


Ly 


that, and before the jnrolmenc , become 
bound in a Sracute , or granted a Rence 
charge, or made a Leaſe for years, or 
took a Wife, or commirted Felony ; yer 
hall none of theſe be of any force co 
charge or prejudice the ſigre of B, for 
char the Law adjudgerh' him now owner 
by relation, as from the tiwie of the date : 
yea, if a ſervant departing in Augaſt, for 
ſome great breach with his Maſter , do 
kill bis Miſter in OZober , chis is in Law 
perry Treaſon ;' as if he tizd* continued 
\ ſervant, when he did p fa& , becauſe 
AA2 X 
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ig, tRlateato the malice canceived , when 
6 Was is (eryape. ow thep, having 
ſhewed »: at FE other chartel re-1, 
or perſopal, paſſerh nor,nor is tran>ferred 
in DP! rfy tot e Deviſce. y uncill che al- 
the) TER: tbe tþereunco had;we now 
pins thr chis afſenc 15 nor had ill 
L.YE2T, QC (ome luch good ſpace, after the 
acOrs and make our queſtion, 
whether this (ball have relation ro. the 
SETS iz... be in the Laws acs 
nf, 25 if it had chen been. Or perbaps, 
to Fo ro coRand,and to ochers 
we. Tn $is uſeful, and material 
oh WH 


itthus ſhewed. One be- 
egtheth rm of riches of an advow- 
FE bark of Land by him ficlt leaſ- 
ed, roan under { Fomuns for Renc, and dy- 
eth in. May, the Exec: aflemterh to the 
bequeſt in ther , berween which wo 
rames tithes fer out , the Church be- 
So void, r Far groweth payable; now 
allent ſhall relate ro,the Teſtators 
es the Deviſce ſhall bave theſe , elſe 
nor ; the like Caſes may, be pur of the 
rod of Cowes, Mares, and Ewes,fallen 
cen the dearth of che Teftaror, and 
the aſſent ; {@ allo of flegges of ſheep 
ſborn, Fe, 


Now. 
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Now to cone to the pond; (it Is re-: 


ted by the Lord Conkdy th have been 


eld inthe 1#e Queens tife, thit' this 
aſſert (haJl, 29 Veeweens the Excc: and the 
Legatee , Have reſation rs the Teltarots 


' death, yerſo, th t 1f the Exeeutor before 


his afſenc to the Deviſee of a LeHegcorm 
mitced walt » 'now the a&tion of Waft 
ſhall be brought ' ?gHiaft the Execncor, 
in the Tenvi fot the waſt'done before, 
and nor agairtt the Deviſce ib the'Te- 
vet. y 1 ; : 
But put lie Ciſe thar the Legaree, be- 
fore the Executors affent', gr ned the 
term to /, S. now if to any purpoſe, ihis 
aſſent ſhall have relation, i thall cer- 
rainly ſo be to make good his grant » as 
making the LegateE to be eftated ; and 
conſequently , able i& grant before the 
Execntors afſenc : yer do Fiot find any 
opinton or reſolution in the Point 3; but 
find it debated ar the Bar tithe lare 
Queens tire , b:tween Packermy and 
Egeton, in the Caſe of Adwiniftration 
ocarited to eM, after her Grant of a free 
term , lefe by her inreſtare Husband 
but I find no eſofution therein, not 
pe*haps;- watits there tnateriat diffe:e-ce 
berwixe that Cafe , and the=orner : 
3, T2 for 


Tr, 41 Bliz. 
C's, L.45+ => 
. B, Sanders 
C4. . Vide 


. Plow, com of 


T cipals 
gamnlt a 
-lttangcr for 
, taking be= 
tore aflent. 
246;b, 


P, 25 Eliz, 
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for there the Deviſee had at leaſt anin- 
ception of nitle by gift of the owner, 
wanting only a circumſtance of aflenc to 
perfeX it.; but here this Womanztill ad- 


- Miniftration had not ſo ; unleſs perhaps, 


the Stat. 221. of King Hewythe 8th, di- 


're&ing or enjoyning Ordinaries to grant 


iniſtration, ſhall amount rg a kind of 
title ad rem, though not yet mw re, But to 
return tothe Poitc of aſſets; where a re- 
verGion is granted by deed or fine, if the 
Leſſee a good time afcer do atturn, this 
ſhall have no relation to the time of the 
grant ; Soas for waſt commirtedor rent 
grown due. between the grant and artarn- 
ment, the Grantee can have no remedy. 
Therefore it.is good for him who bnyerh, 
or hath any thing of the gift of a Legatee, 
to have the/afent of the Executor, before 
the ſale or gift; well ceſtified ; or if the 


_ affentbe nor had ill after, ler him cake a 


new gift,that he may not rett in a doubt- 
{ll caſe ; for beſides the premiſes, that 
oreat legiſt. Sir Edward Cooke , when he 


was apractiſer (to Mr. Stubbes of Nor-'| 


folke, for his fee) gave. his opinion, as 1 
have been. confidently informed , that 
where a Leſſee for years, being outlaws 
ed, did grant his term, and after reverſed 

Ws, . tne 
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the Outlawry, this did not make 200d the 
grant' by relation, ir not being'* in the 
Grantor at the time of his grant : and this 
hach much affinicy with the principal 
point ; for there, if the relation help nor, 
the Grant is not good from the Legaree, . 


D,vers Caſes of bequeits , conſidered and 
- expounded, 


\ 
If a cermor of an Honſe , bequeath his «, £1;4, Dy, 
Houſe to B, wi hour exprefhing how 327. cont: 
long he ſhould have it , he ſhall have che 1 Ziz, 
whole terme, and number of years, So, 
of Land, ; 
Alſo of the name of the Houſe, the 
Orchards, Gardens, and Backfides , do 
paſſe: ye, if che Houſe with the Appur- 
renances be bequeathed , thereby rhe 
Lands belon$ing co the Houſe, or uſed 
with ir, do paſſe, though yer they would 


. not ſo do, by fuch wordsin any Leaſe, 


Deed,or Gtant, yet by ſome C:vilians, or Sum: Silv: 
Canonfts , the Orchard belonging to an *** 
Houſe, (hall not paſſe by the onely gift 
of the Hotſe, without ſome words , 
ſhewing the incent of the Teſtator ſo to 

Aa 4 be; 
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” _ bezorexcept onegate vr door lead'as wel 
to che Orchard, as to the houſe; but ſome 
other of chem hold,that it doth paſſe with- 
our any ſuch help of circumſtance, ſo as 
It be adjoynivg to the houſe, | 
_ If a Leflee for years give his term by his 
Will ro A, he ſhall have it without pay- 
ing any Rent, for tþe Executors ſhall pay 
It for him,as I find in che Summit , bs 

_ reaſon, me this hy : 
4 us fup, If one bequeath his Indenture of Leaſe, 
DIR his Oe in that Leaſe paſſeth, $6 
if one bequeath his Obligation , or other 
ſpecialty , the debt or duty it ſelf, ſhall 
 gotothe Legatee ; and by the Canon, or 
iz. ue fo A Civil Law; the very a&tion it ſelf paſſeth, 
| ©z, as I conceive , ability to ſue "the 
debror int his own name ; but in our 
Law it4s othetwife,, the ſuir muſt be in 
the Executors name, for a debt or thing in 
ation; canner be affigned, except by, or 
Yer 48 2.;. © theKing;-and only at the common 
12.15. Iris Law 1s the-debc recoverable;bur the Sp1- 
adnurrec  Fieual Court may force the Executor to 
Devilee of fue, Sc be-uſed-in che Suit, 
'S X _ for, ] 'b y the. atec. 
payd, al \ If one —_— all his moveables , 
— be wa Debcs due-to hinrare not bequeathed , 
Count, nur Corn ,'-nor Fruit growing on the 
; > > Ji ground, 


lh 
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?round, nor one, nor Timber prepared 
for —_— » as the Canons and {rv1lt- 
ans hold. | 

On the other fide, if one bequeath che 
moyety of all his goods, the Legaree ſhall 
have only the moyety of that which re- 
mains afcer debts payed, for that only is 
to be accounted the teſtators which he 
hath wltra 4s alienum. 

By a bequeſt of all Ucenhils or Houſ- 
hold-ſtuff,Place nor Jean not given, 
If one bequeath to his Wife all her Ap- 
parel,(ſhe (hall not havezas ſome C:v1lians 


ſay, her Ornaments of gold or filver; by 


which 1s meant, as I take it, Chains, Jew- 
els, Bracelets, Rings,ec. bur orbers are of 
conrary opinion , except they be ſuch 
things as are not lawful for her to wear, 
If a Bed be given by a Will, Vemt orna- 
mentum e1u,(aich the Crvilian; that is, the: 
furniture chereof paſſerh,v:z, not only the 
Bed, Bedſteed, Bedcloaths ; bur alſo the 
Curtains and Valens, as I c:ke it, Bur I 
rhink, that by gift of a Coach by will, the 
Coach-horſes paſle not; yet perhaps, the 
furniture of the Coach-horſes may paſſe 
as appurtenant to the Cnachyfor ſo I think 
they ſhall do, rather then by bequeſt of 
the Coach-horſes without the Ceach.' 


If 
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If ofe bequeath to «A. meat, drink, 
and cloathing, or alenta; he (ball have, 
ſaith the Civil Law, alſo lodging, habita- 
rion,and all things neceſlary for the main- 
renance of life, wz., as I take it, fire and 
waſhing, Os. 

If one bequeath rohis Dughter ren 
pounds a year for her apparelling,and (he 
dermandeth none in four years, now ſhall 
ſhe nor after that rime, have the arrerages 
of rhis ten pounds by year for the time 
paſſed. Wt + 2 

If a man bequeath one of his Horſes or 
Cowes, nor naming which, to 7, S, he is 
to chuſe which he will , ſo ir bz not the 
beſt of all, ſaith the Civil Law , and per- 


' haps the mention of that exception grows 


our of reſpe& to the harriot, which the 
Lord ſhould have, or the mortuary which 
the P.;rſon ſhould have. 

A man bequeathed thirty pieces of 
ewenty ſhillings to A, rwenty o B, and 
tentoC, to be had in ſuch a Cheſt or 
Casket, and ir is found after his death, 
that there be bur thirty in all, in all thar 
casket or box , now-each ſhall be abated 
ratably, ſaich my Summiſt, ſo as A ſhall 
have fifreen, B ren, and (five ; and this 
ſtands with good reaſon and juſtice ; for 

ſo 


+ 
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ſo each hath a proportionable part, And 
It were reaſonable , that it were by Par- 
liament eſtabliſhed for Law, that all,botrh 
Legatees and Creditors, ſhould - be payd 
1/9 7 Ph IS where the tice will 
not ſuffice for full payment of each, ra- 
ther then that an Exec. ſhould have pow- 
er to pay one all , and another nothing : 
yet if the ceſtacor lefc ſufficient to make 
200d all thoſe fixty pieces bequeathed, 
Quwere , If that which is wanting in the 
casker , ſhall nor be ſupplied and made 
up 3 for if the Caſes following found 
with the ſame Authour, be good Law, ir 
ſhould ſeem ſo to be. 

If one, ſalth he, bequeatheth co 7. S, 
that which is ano. her mans, and where- 
to the Teſtator ha'h no righr, then oughr 
his Executor to buy ir, and give ir-to the 
Legatee , or elſe (ai15fie him co the full 
value, and this not only by the Civil, bur 
alſo by the Cannon Law, and in foro con- 
ſcrentie, ( 1'h my * uthour, 

Again, If A bequeath ro B, ſuch an 
Horſe by name , and after ſell away that 
Horſe, and dyeth , now 1s his Executor 
bound to anſwer the value thereof to B; 
and if the Teſtator afcer his ſale of thar 
Horſe, had bought another , and _ 

im 
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him by the fame name as the firſt , now 

ſhall this latrec horſe paſſe co B, ſaith the 

Book , except ic cans be proved, (hat the 

reſtator ſold the former harſe of purpoſe, 

r6 reyoks his Will touching that bequeſt, 

. Soagain I find, that if one having but 4 

mMoyety, or one half of Green cloſe, or of 

a ſtack of Corn, or ather Chattel , doth 

give the whole, ſo as the words be appa- 

rent to reach to more than his moyety, 
then muſt che Execur: buy our the others 
part for the Legacee , or give him the va- 
lue ; bur if che words be but general;ſo as 
they may be reaſonably catisfied with the 

Teltators part , no ſupply ſhall be made, 

So alſo, 1f one having gn0ds 1n pledge, 

bequearh them , 1t ſhall be conftued to 

extcnd no further than his right, 

Ih 28... a A bequeſt is made of an hundred pound 
to be payd at a fu:ure time, v1z, divers 
ye-rs afcec che teſtators death; a queſtion 
1s made by the Summilt,whe her the pro- 
fit of the money 1n the mean time , ſhall 
20to the Legaree,or the Executor; and 
he reſolves with chis difference. if the day - 
wer- given in favour of che Leg1 ee be- 
ing an Infan! , who could no. ſafely re- 
ceive 1: any fooner , :hen he ſhall have 
the profit; bu. if the reſpite of payment 

were 


Ib 4. 286, 


au Executor. 365 


were infavour of the Exec: then ſhall the 
Lega ee have but :he bare ſum , wihou: 
any addition of mean prof s, | 

If one bequeath all his cerm or goods - Sewn. 
to his Exec: for payment of his deb s, or 
deb sand Legacies, i: is a void bequeſt, 
becauſe 1 is no more i hantheL1w would Plov. Com, 
ſay, if he had ſ-id no-hing. So if ic be ge- '**: 
ner -lly ro perform his will. 

If one ſeized in fee-fimple of Lind,be- ce. is. 3. 
que'thic 10 his Exec: ropay deb's, the 5% 
Exec: hath no ſtace of Free-hold; for if he 
ſhould , henirc muſt be either for life, 
which might end by his quick death be- 
fore debis payed : or 1n Fee-fimple , 
which would cirry way the Land for e- 
verfrom he Heir, where perhaps a few 
years profi s might ſuffice co ſaisfie the 
deb s; ye, then by dea h of the Exec: the 
L nd thould deſcend 10 his Heir, and nor 
£0 (0 his Execuror, who would be Exec: 
of ihe firſt reſtator., 

If one give, or grant all his goods, h1- 97,95 
ing leiſes for ye:r5,as wel as moveables, 4 + 6. Bre 
the leaſes (hall not paſle, as was held in — 
the time of K, Edward the (ixth, And fo #- in 6+. 
alfo was ic admitted in Portmians Caſes "3. 5,pme; 
for ihe word Bona, compreheade:h onely 0 Fins, di- 
moveables by the better opinion there. Yaucd, 

Buc 
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But che poin: in that cafe was pertinent 
co this place, viz, a bequeſt in a Will of 
; all the Teſtators goods ; and whether 
thereby a Leaſe for years paſleth or nor, 
was divers times debared, bur nor reſol- 
ved, the Judges diftering in opinion in 
thar poitir ; bur 1n another point which 
| made an end of the-Caſe, all agreed, Yer 
the berrer opinion was, as I find in my re- 
port, that a Leaſe would paſſe by ſuch 
words in a Will, though not ina Deed or 
Grant by word otherwiſe made ; for the 
Legactesare demandable in the Spirictual 
Court, where Bona & catalla are taken 
 _ . forall ene. Seealſo the Star, of Marlbr. 
dap. 28. YivinganaRtion to the ſucceſſor , Ad re- 
petenda bona predeceſſ, Yer an ejett. cuſtad, 
hath beet maintained thereupon: (ſo at- 
ſo upon the Star. of Executors , de bins 


aſportatis in vita teſtatoris, hath ir been. 


ed reſolved , and where adminiſtration is 
& the $:2r, granted, it is only omninns bonoram, with- 

» R. 2, CA. 1 o [ . | _ 
Sees: Ot ſpeaking of charrels ; yer hath the ad 


of goods by miniſtrator intereſt in Leaſes, as well as 
thoſe who moyeable:, On the other fide, the Star, 


Jo aro de prerog, reg. mentioning only forfeiture 
he a, 4 carats, 1s clearly extended to moyea- 
are compre- bles: ſo alſo'in the Wric of afſize, De catal- 
hended. © //; que it & cata fuerint, and inthe Writ 
of 


ll. "Son At a mood. .£- 
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of Execution upon a Stat.there is only the 
word Catalla, and not Bona ; and in the = Rey, 
Caſe reported by Kelway temp. Henry the ;;., 
7h, it ſeems, bona & catalla, were taken 
for Symonma, or all one. Ir doth nor ap- 
pear that theſe Statutes and Writs, were 
alledged or conſidered of temp, Eadw, 6, 
bur in Portmzans Caſe the moſt of then 
were, - 

If one will chat his Wife, or any other, 
(hall have, or hold,or enjoy the moyery-of 
his Leaſe with his Exec. This. implyeth 
not, that the Exec, have che other moyery 
as a Legacy alſo,bur otherwiſe as the Law 
caſts it upon him , no more than where 
the moye' y of Fee-fimple Land is devi- 
ſed ro the younger Son,this ſhall nor make 
the elder Son to haye the other moyery, 
otherwiſe than by deſcent, as between 
Lowand Carter was conceived. Bur there CNS 
being a Proviſo in the wives bequeſt,thar B1.inb. reg. 
if ſhe married from the houſe, then, &c. 
Popham,cap. Juſtice,held, tha if ſhe mar- 
ried at all, this was a marrying from the 
houſe ; for ſhe was no longer Widow of 
that houſe , though ſhe married with one 


| 
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of that kindred, and who had no other 

nouly but would dwell in the bequeath- 

ed, | 
CHAP, 
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CHAP. XX, 
Of the Executor of an Exetutor, 


- Should be taxed of omiſſion , If I 

ſhould not (hew whether che things 

foreſpoken of Executors immediate , ex- 

| rend alſo co the mediate, or more remote 
See Plow: Execurors, Afluredly, were I not by the 
deft he. Books o-herwiſe informed , I ' ſhould 
ExeGutor of think ir fomewhar ſtrange » char the-me- 
, diate Executor in che fourth , fifth, or 
furcher degree, ſhould not by the rules of 
the Common Law , and in like' pfighr 
Executor ro the firſt Teſta or , as: 6 
and immediate Executor, as well as the 
Heir, and Afignee in the third, or thir- 
reenth degree, is capable of all advarita- 
ges in like ſor- , as he firſt and immedi- 
ate Heir, and Aſſignee. And indeed, we 
find both in the time of Edward che fe- 
14 Ed. 3. cond, and Edward the third , Execution 
tor'#7 a” ſued our upon a Judgment and Stature, 
103. by an Executor of anExecutor, and why 
he might nor as well- maintain an 

ation 01 Debt » &c, I ſee nos. But 


t | 
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I muſt confeſs, I find both Books to the 12 F4. 5. & 
contrary before any Starute 'made'in the Frcb. {CO 
point , and after an a& of Parliament:£0:7*-,>- 
enable them to bring AMions, and to 75 535 
make them ſabje& co Aions ,, yet"the 
Star, ſpeoks nothing of conferring upon 
them the Teftarors goods, Now it they 
had title to them before that Statute,” and 
without the: help of that Statute, it is 
ſtrange, if they ſhould nor be ſnabte for 
debts. But ſince that Statute, and ar this 
day where by a Will, a ſpecial cruſt is re- 
commended to 2m Executor ,, as to ſell 
Land, &c. this nor peftormed in his life 2?! ©9210 
K . +. 4 El.Ly.204 
- rirweg' ſhall not be performable by his Ex- 32 41.8. ca, 
- ecu'or 5 contrariwiſe of anintereit, as $© $755 THUS 
take the-profirs of Lands for cercain years Aut 33 17,8; 
towards; payment of debts, 3nd Legacies: 7 in 
- and where the Star, temp, H. 8. gives re- 1: H.cap.s 
medy to Executors for recovery of Rents © 7,77 
- of Inhexitance behind in the Teftargts cu Cum 
- life , I doubt-nor but Executors of Execu- "7 
tors, afe,, within the equity as well as 15. tor folt. 
.- within'the Stat, 9 E4.3.cap.;.thar the Ex-- #5, 
ecu or :Who appeares at: the grand Uiizets 39 H 6 47, 
ſhall anſwer alone. Ye: the Scar iſm; 2. oP 
cap, 23,' for Executors, was t2ken not ro 
ex:end to Executors of, Expcutors, Q#od 
_ #oneft hx; Soas now 11 all Cales,cixcepr 
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- __ bf Fpecial rrulk or. authoricy, without the 
office opening. The Executor' of 
un Executothow Far ſoever in degree te- 
more , and; as ro the points borh.of B2- 
ing, Having.and Dow) in the ſame ſtate 
nd pligvx, as the firſt and immediate Ex- 
Cutor. ds 
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CHAP. XXI. 
Touching Adminſtvators, 


F theſe alſo, as ſandjng'in much af- 
finity with Executors, 'ie may be b 
ſome expeRed'char T ſhould have ile R 
Bur fiift, my excuſe is, char theſe of Exe- 
cutors onely, having grown & ſo great 2 
bulk above expeQarion, I wag unwilling 
co inlarge it furrher, Secondly;thar which 
in the points of havitig,'and doing, is be- 
fore ſer forth, and ſhewed couching Exe- 
cators,' may be applyed to,” and under- 
ſtood of Adminiſtrators, though nor wha 
isſpoken of being, and un-being, or. re- 
- vocation of Executotſhips, and other cir- 


ay; fry, 15, i6-theſe-find 

| -, Laltly; T may perhaps, i6-hefe-find | 

"good un Aabar,"ron lopg that which 
| ap-| -. 


neftand juſt copay aunty one proportic- 


wpertaineth ro Adminiftrarors diſtin- 
guined from Execurors, or wherein they 
in differenc ate, 


CHAP, XXIL 


Conſederations. i (onſcience, touching payer 
ment of Debts, Legacies, and the pre- 
ferrmg, or reſpett of perſons, 


io the Advertiſement, what courſe 
Executors are to hold in their pay+ 
ments, I choughr good to add this in fore 


- Cconſcrentie, That when as, it ſhall Rand in 


the Executors Will and EleGiion, -to pay. 
whom he:will, and as he will, in reſpe& 
of equality in the dignity and degree of 
thedebrs,all being for the purpoſe by the 
ſpecialcy, and none of Record, and yer be 


.* hatch nor wherewith to pay, or ſacisfie all; 
| Here he may have three wayes or courſes 


in hiseye, 
Firſt,where there is equality inthe ho- 
neſty and. conſcience of the debrs; there 


| (exceptiathe ability of the patties ro bear 


loſe, che diſproportion my otherwiſe 
occaſion) me-thinks it ſhould be moſt ho- 


nably, 
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n:bly, and co let the loſſe of every one to 
be equal; and rhe juftyeſs of this 1s raughr 
by the Law, which gives the' Audrta que- 
rela, for equal contribution in bearing of 
loſſe by them who ttand in equal degree : 
ſo of Legacies, -- . 

Thz poverty and.inability of ſore, and 
the plenty of othets, may in' foro con ſcren- 
tie; jultifie the paying more to'one, and 
ſuffering him tolote lefle (if any thing) 
than another, For if theWidows mite was 
a greater gift; ſo a greater loſſe than more 
out of abundance.” Where Charity fimdes, 
or may finde place or nearneſs to place of 
eiving,it-ray find greater motives of pre- 
ſerving from loſle : (oof Legacies, 

The nature of the debrs, and ſo ſome- 
times of Legacies, may be ſo different, as 
thence may ſpring a juſt motive to diſ- 
proportion payments, to pay more to one 
than another, rate for rate, and ſo to ſuf- 
fer one to loſe'more than another. -One 
debr may perhaps be uſe for money, or at 
Jeaſt money lenefor uſe, anothermay be 
money freely lent. Another debt for Land 

'of Inheritance-bought ; ano-her debr for 
a Leaſe, Chartels or roveables; come to 
the Executor, The firſt merits the leaft 
xeſpect » next ihe ſecond, then the third, 


and 
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and thelaſt the moſt ; but where wichout 
any of theſe motives, there is not equali- 
ty held in the payment , Peccatur ( as I 
think ) m conſcientiam, Bur ler every one 
Rand or fall by, or rohis own, or to him 
who is greater than his Conſcience. This 
equality Saint Paul in another Caſe, re- 
commendsto the Corinthians, And Solo- 
mw, whileſt no inequality appeared in 
the point of right, ſhewed his diſpoſition 
to have made an equal diviſion of the 
Child between the Mothers, who were 
joynt claymers and competitors for it. 


See more of Conſcience, Def, and 
Stud, 
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